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PROPOSED RULEMAKING

ENVIRONMENTAL QUALITY
BOARD

[25 PA. CODE CHS. 92, 93 AND 95—97]
Water Quality

The Environmental Quality Board (Board) proposes to
amend Chapters 92, 93, 95 and 97, and to add Chapter 96
(relating to water quality standards implementation) to
read as set forth in Annex A.

This notice is given under Board order at its meeting of
June 16, 1998.

A. Effective Date

These proposed amendments will be effective upon
publication in the Pennsylvania Bulletin as final rule-
making.

B. Contact Persons

For further information on Chapters 92 and 97 contact
Glenn Maurer, Director, Bureau of Water Quality Protec-
tion, 11th Floor, Rachel Carson State Office Building,
P. 0. Box 8465, Harrisburg, PA 17105-8465, (717) 787-
2666, or William S. Cumings, Jr., Assistant Counsel,
Bureau of Regulatory Counsel, 9th Floor, Rachel Carson
State Office Building, P. O. Box 8464, Harrisburg, PA
17105-8464, (717) 787-7060.

For further information on Chapters 93, 95 and 96
contact Stuart |. Gansell, Director, Bureau of Watershed
Conservation, 10th Floor, Rachel Carson State Office
Building, P. O. Box 8555, Harrisburg, PA 17105-8555,
(717) 787-5267 or William J. Gerlach, Assistant Counsel,
Bureau of Regulatory Counsel, 9th Floor, Rachel Carson
State Office Building, P. O. Box 8464, Harrisburg, PA
17105-8464, (717) 787-7060.

Persons with a disability may use the AT&T Relay
Service by calling (800) 654-5984 (TDD users) or (800)
654-5988 (voice users) and request that the call be
relayed. This proposal is available electronically through
the Department of Environmental Protection’s (Depart-
ment) Web site (http://www.dep.state.pa.us).

C. Statutory Authority

These proposed amendments are made under the au-
thority of sections 5(b)(1) and 402 of The Clean Streams
Law (CSL) (35 P.S. 8§ 691.5(b)(1) and 691.402), and
section 1920-A of The Administrative Code of 1929 (71
P. S. 8 510-20), which authorize the Board to develop and
adopt rules and regulations to implement the provisions
of the CSL.

D. Background and Purpose of the Amendment

The purpose of this proposal is to revise existing water
quality management regulations including Chapters 92,
93, 95 and 97, and create a new Chapter 96, as part of
the Regulatory Basics Initiative (RBI). A new chapter on
water quality standards implementation is needed to
consolidate requirements from existing regulations and
incorporate Total Maximum Daily Loads (TMDLs) into
the regulatory calculus. The RBI is a multistep process to
evaluate regulations considering several factors including
whether requirements: are more stringent than Federal
regulations without good reason; impose economic costs
disproportionate to the environmental benefit; are pre-

scriptive rather than performance-based; inhibit green
technology and pollution prevention strategies; are obso-
lete or redundant; lack clarity; or are written in a way
that causes significant noncompliance.

These regulatory revisions attempt to streamline and
clarify regulatory requirements, update the regulations to
be consistent with Federal regulatory changes, and con-
solidate certain chapters. These proposed amendments
may affect persons who discharge wastewater into surface
waters of this Commonwealth, or otherwise conduct ac-
tivities which may impact these waters. The parties
affected could include municipalities, municipal authori-
ties, individuals, industries and other entities required to
obtain an NPDES wastewater discharge permit.

Advisory committees were involved in the development
of these regulatory proposals. On April 17, 1997, the Air
and Water Quality Technical Advisory Committee
(AWQTAC) provided comments on the proposed revisions
to Chapters 92, 93, 95 (portions of which have since been
renumbered 96) and 97, and discussed them with Depart-
ment staff involved in development of the proposals.
Additionally, on June 16, 1997, the Water Resources
Advisory Committee (WRAC), a successor committee to
AWQTAC, commented on and discussed versions of these
draft regulations which were revised as a result of
AWQTAC's comments on the April 17th proposals. WRAC
submitted formal comments to the Department on the
proposed revisions by a letter dated July 11, 1997.
Specific issues in this proposal relating to the agricultural
community were presented to the Agricultural Advisory
Board on December 17, 1997, for their information and
comment. Finally, comments were received by the Depart-
ment on the draft proposals published on the Depart-
ment’s Web site. All of these comments were considered in
the development of these proposed amendments.

Many of the recommendations were incorporated into
the rulemaking. Some of the major comments raised on
the proposed changes to Chapter 92 are as follows:

Several comments addressed proposed changes to
§ 92.7 (relating to reporting of new or increased dis-
charges). The Department has revised the section to
provide that a new permit application must be submitted
if the “wastestream” is changed in a manner which would
result in a violation of effluent limits. The Department
did not adopt WRAC's suggestion to limit notification of
facility expansions, production increases, and process
modifications to those which may result in effluent limit
violations, since to do so may violate Federal regulations
at 40 CFR 122.41(l). In addition, WRAC had concerns
regarding the authority in § 92.41 (relating to monitor-
ing) for the Department to require additional monitoring
when pollutants are identified in a discharge which are
not subject to effluent limits in an NPDES permit. WRAC
agreed that there may be circumstances where this
authority is appropriate, but suggested that the regula-
tions identify those situations in which the authority will
be used and provide discretion for the requirement of the
follow-up activities. The Department is concerned that
limiting its authority to specific circumstances will limit
its flexibility to react to discharges of toxic or other
pollutants which fall outside the identified circumstances
but which still pose a problem.

Section 92.81(a)(5) (relating to general NPDES per-
mits), which currently precludes the issuance of NPDES
general permits to point sources which discharge toxic or
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hazardous pollutants or other substances which may
cause or contribute to increased mortality or morbidity or
pose a substantial hazard to health or the environment, is
proposed to be revised to provide that dischargers under a
general permit must satisfy any effluent limitations es-
tablished in the general permit for toxic or hazardous
substances which may be discharged. WRAC considered
this revision and was unable to reach a consensus on it.
Some members believe it is inappropriate for general
permits to cover the discharge of these types of sub-
stances, while others assert that it is appropriate. There
is no comparable provision in the Federal regulations
with respect to NPDES general permits.

A member of WRAC commented on the proposed dele-
tion of the 0.5 mg/l default technology-based effluent limit
for Total Residual Chlorine (TRC) in the proposed
§ 92.2d(3) (relating to technology-based standards)
(moved from current § 93.5(f)), and the clarification of the
inclusion of Instantaneous Maximum (IMAX) effluent
limits in § 92.57 (relating to effluent limitations). After
considering the comments, the Department has decided
not to make a change to the existing language in
§ 93.5(f)(1)(i); the existing language as transferred to
§ 92.2d(3) provides flexibility for site-specific limits other
than 0.5 mg/l. The provisions in § 92.81 and § 92.83
(relating to inclusion of individual discharges in general
NPDES permits) have not been amended, as suggested in
initial discussion drafts, to eliminate the requirement for
the consideration of the individual and cumulative im-
pacts of discharges.

WRAC also recommended that the public notification
process outlined in § 92.61 (relating to public notice of
permit application and public hearing) be revised to
provide that an applicant for an NPDES permit for a new
discharge must publish a notice of the applicant’'s intent
to submit an application. The notice would be published
in a newspaper of general circulation, once a week for 4
weeks with a 60-day public comment period. The intent of
this suggestion is that comments received as a result of
the publication could be used by the applicant to help
guide future actions related to the permit application.
The Committee also recommended that the Department
publish an additional notice in the Pennsylvania Bulletin
upon receipt of an application for a new discharge. To
obtain more input into when and how often to provide
opportunities for public comment on newly proposed
NPDES discharges, the Board solicits comments and
suggestions on the recommendations.

With regard to Chapter 93, the following comments
were made. One commentator requested that the defini-
tion of “water quality criteria” in § 93.1 (relating to
definitions) be clarified. The Department has done so.
Another commentator requested that the language for the
protection of Statewide uses in § 93.4(a) (relating to
Statewide water uses) be modified and clarified. The
Department has made these changes in response to the
comment. Finally, several comments were received on
proposed revisions to the aluminum, turbidity and os-
motic pressure criteria. No changes have been made in
response to these comments: explanations were given that
the turbidity standard was being moved to § 93.9(e)
(relating to designated water uses and water quality
criteria), not eliminated; the ability for site-specific crite-
ria for osmotic pressure is no longer necessary because
the provision it applies to (§ 93.5(d)) is proposed to be
deleted, and § 93.8 (relating to development of site-
specific water quality criteria) sets forth provisions for
site-specific criteria development; and the aluminum
acute criteria is being revised to match the Federal EPA

criteria, while the Federal chronic aluminum criteria is
not proposed for adoption because it is based on dubious
science.

Several comments were made on the proposed new
water quality standards implementation chapter (Chapter
96). Several commentators questioned the procedures for
Load Allocations (LAs) for nonpoint sources, and TMDLSs.
In response, a definition of “significant pollution source”
has been added, and proposed § 96.4(g) (relating to total
maximum daily loads (TMDLSs)) has been amended. Other
comments were received asking how the Department
would implement effluent trading. The Department re-
sponded that it would implement effluent trading in a
TMDL, basin plan or remediation plan, and that it
needed more experience in this area before guidance
could be developed. Finally, in response to comments, a
new public participation section (8 96.7 (relating to public
participation)) has been added to allow for public input in
the formulation of lists of impaired waters prepared
under section 303(d) of the Clean Water Act, and TMDLs.

E. Summary of Regulatory Revisions

These regulatory revisions attempt to streamline and
clarify regulatory requirements, update the regulations to
be consistent with Federal regulatory changes, and con-
solidate certain chapters into other chapters. More spe-
cifically, Chapter 92 has been modified to incorporate
portions of Chapters 93, 95 and 97 that address the
permitting of wastewater discharges into surface waters,
and contains a new subchapter for civil penalties for
violations of NPDES Permits. Chapter 93 is amended by
moving, and in some cases modifying, the water quality
standards implementation provisions in that chapter to
the newly proposed Chapter 96, and the wastewater
discharge provisions to Chapter 92. In addition, several
water quality criteria are proposed to be modified to
reflect the latest scientific information. Portions of Chap-
ter 95, including 88 95.2, 95.7 and 95.8, are being moved,
sometimes in modified form, to Chapter 92. Other por-
tions, including 88 95.3 and 95.6 are being incorporated,
sometimes in modified form, into proposed Chapter 96.
Section 95.1 is retained, except for subsection (a) which
appears, in modified form, as newly proposed § 92.2a.
Proposed Chapter 96 incorporates, sometimes in modified
form, existing provisions of Chapters 93, 95 and 97. It
also includes new language describing policies and proce-
dures addressing TMDLs and individual water quality-
based effluent limitations. The proposed changes to Chap-
ter 97 involve the relocation of some provisions to
Chapter 92 and proposed Chapter 96 to consolidate
related provisions in a single chapter.

By making these modifications, revised Chapters 92,
93, 95 and 96 present a more streamlined and under-
standable description of the regulatory provisions for
NPDES permitting, water quality standards development
and water quality standards implementation.

Detailed Description of Proposed Revisions by Chapter
and Section

Chapter 92. National Pollutant Discharge
Elimination System

Note: Sections not listed are not proposed to be modi-
fied by this proposed rulemaking.

Section 92.1. Definitions.

This section contains a number of new or revised
definitions which are necessary to track numerous up-
dates to the Federal regulations at 40 CFR Part 122
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which have been made since the Pennsylvania NPDES
regulations were last substantially amended.

Terms or phrases added or newly defined are: “applica-
tion,” “average annual discharge limitation,” “average
monthly discharge limitation,” “average weekly discharge
limitation,” “BAT—best available technology,” “BMP—best
management practices,” “bypass,” “CSO—combined sewer
overflow,” “combined sewer system,” “complete applica-
tion,” “concentrated animal feeding operations,” “concen-
trated aquatic animal production facility,” “CCW—contact
cooling water,” “conventional pollutant,” “daily discharge,”
“draft permit,” “effluent limitations guideline,” “existing
discharge,” “facility or activity,” “industrial waste,” “in-
stantaneous maximum effluent limitation,” “large munici-
pal separate storm sewer system,” “LA—load allocation,”
“loading capacity,” “log sorting and log storage facilities,”
“major facility,” “maximum daily discharge limitation,
“medium municipal separate storm sewer system,” “mu-
nicipal separate storm sewer,” “natural quality,” “new
discharger,” “new source,” “noncontact cooling water,”
“nonconventional pollutant,” “NOIl—notice of intent,”
“NPDES primary industry categories,” “operator,” “owner,”
“pollution prevention,” “primary industrial facility,” “pro-
cess wastewater,” “publicly owned treatment works,” “rock
crushing and gravel washing facilities,” “sanitary sewer
overflow,” “separate storm sewer overflow,” “separate
storm sewer,” “sewage,” “silvicultural point source,”
“single residence sewage treatment plant,” “stormwater,
“stormwater associated with construction activity,”
“stormwater discharge associated with industrial activity,”
“surface waters,” “TMDL—total maximum daily load,”
“WLA—wasteload allocation,” “water quality-based efflu-
ent limitation,” “water quality standards,” “wetlands,”
“whole effluent toxicity” and “WETT—whole effluent tox-
icity testing.”

Terms or phrases that are revised are: “applicable
effluent standards and limitations,” “applicable water
quality standards,” “discharge,” “effluent limitation or
standard,” “Federal Act,” “industrial user,” “minor dis-
charge,” “NPDES form,” “NPDES permit,” “NPDES re-
porting form,” “person,” “point source,” “pollutant” and
“toxic pollutant.”

”

”

”

Terms that are deleted are: “Department,” “director,
“EPA,” “navigable waters,” “NPDES application,” “Refuse
Act,” “Refuse Act application” and “Refuse Act permit.”

As noted previously, the definition of “pollutant” has
been revised. The existing language, which outlines the
types of substances which do and do not constitute
pollutants, has been simplified. However, the types of
substances listed in the current definition which are
excluded from the definition of pollutants for the purposes
of Chapter 92, and are thus excluded from the require-
ment for obtaining a permit, have been transferred
largely intact to § 92.4(a)(4)—(5).

It is to be noted that the current and revised definitions
of “toxic pollutant” are broader than the Federal defini-
tion of this term. The Pennsylvania definition includes,
but is not limited to, any pollutant listed as toxic under
section 307(a)(1) of the Federal Act (33 U.S.C.A.
§ 1317(a)(1)). The Board believes this broader definition,
and thus more stringent requirement, is justified to
continue the Department’s authority to establish water
quality criteria and discharge limits for substances that
may pose a threat to human health or aquatic life but are
not one of the 126 priority pollutants listed by EPA under
section 307(a) of the Federal Act. The Board believes the
Department should have the authority to address toxics
which may not happen to be EPA priority pollutants, but

which the Department believes poses concern to human
health or aquatic life of the Commonwealth, without
having to await the time-consuming and National focus
on the procedure envisioned by section 307(a) of the
Federal Act.

Section 92.2. Incorporation of Federal Regulations by
reference.

This section provides that specified Federal regulations
outlined in 40 CFR Parts 122 and 125, which relate to
the administration of the NPDES program, are incorpo-
rated by reference. This section is proposed to update the
Commonwealth’s NPDES regulations and track the Fed-
eral regulations without substantially lengthening the
text of the current regulations. Also incorporated by
reference are all appendices, future amendments and
supplements to these Federal regulations to the extent
the provisions are applicable and not contrary to Com-
monwealth law. If there is a conflict between the Federal
regulations and the provisions of Chapter 92, or the
provisions of Chapter 92 are more stringent than the
applicable Federal requirement, the provisions of Chapter
92 would apply.

Subsection (b) outlines those provisions of the Federal
regulations which specifically are proposed to be incorpo-
rated by reference. After careful review, the Federal
provisions not incorporated were determined to be unnec-
essary, redundant, or inconsistent with the Common-
wealth’s NPDES program.

Proposed subsection (c) provides that any Federal regu-
lation promulgated after the proposed amendments be-
come final and effective which creates a variance to
existing substantive or procedural NPDES permitting
requirements would not be incorporated by reference.

Section 92.2a. Treatment requirements.

Existing § 95.1(a) (relating to general requirements) is
transferred to § 92.2a(a) with modifications, including a
reference to the water quality protection levels in pro-
posed § 96.3 (relating to water quality protection levels),
and a clarification that the overflows being described are
combined sewer overflows. The remainder of § 95.1 is
retained in that chapter and renumbered.

Proposed subsection (b) is moved from § 93.2(b) (relat-
ing to scope) and modified to provide that in the event an
interstate or international agency under an interstate
compact or international agreement establishes effluent
requirements applicable to dischargers in this Common-
wealth which are more stringent than those required by
Commonwealth law or regulation, the more stringent
requirements would apply. This subsection is intended to
address situations where a river basin commission or
international commission, such as the Delaware River
Basin Commission, Ohio River Valley Sanitation Commis-
sion, or the International Joint Commission, promulgates
effluent requirements which are more stringent than
those established in Pennsylvania law or regulation.

Subsection (c) is adopted from a regulatory proposal
published at 27 Pa.B. 1459 (March 22, 1997). This
provision clarifies the Department’'s authority to limit
discharges when necessary to ensure the protection of
Pennsylvania and Federal Endangered and Threatened
Species and their habitat.

Section 92.2b. Pollution prevention.

This section incorporates and modifies the provisions of
existing § 97.14, and outlines examples of pollution con-
trol methods. The mandatory language of the existing
§ 97.14 (“wastes shall be reduced”) regarding pollution

PENNSYLVANIA BULLETIN, VOL. 28, NO. 35, AUGUST 29, 1998



4434 PROPOSED RULEMAKING

prevention is proposed to be changed to “the pollution
load of wastes generated should be reduced.” The title of
the section is proposed to be changed from “measures to
be used” to “pollution prevention” to emphasize and
highlight the importance of pollution prevention. In addi-
tion, the text is modified slightly to include additional
examples of pollution prevention such as materials substi-
tution and recycling of water. Section 97.14 is proposed to
be deleted.

Section 92.2c. Minimum sewage treatment requirements.

This section incorporates and revises parts of existing
88§ 95.2 and 95.7 (relating to waste treatment require-
ment; and effective disinfection). Subsection (a) incorpo-
rates § 95.2(a) (relating to waste treatment requirement),
with a revision providing that sewage, except that dis-
charged from a combined sewer overflow which meets the
requirements of the newly proposed 8§ 92.21a(f) (relating
to additional application requirements for classes of dis-
charges), is to be given a minimum of secondary treat-
ment. This is consistent with Federal case law interpret-
ing the applicability of secondary treatment requirements
to combined sewer overflows (Montgomery Environmental
Coalition v. Costle, 646 F.2d 568 (D.C. Cir. 1980)). Subsec-
tion (b) is a slightly revised version of § 95.2(b). Section
95.2(c), which currently provides secondary treatment
requirements for wastes other than sewage is proposed to
be deleted. Secondary treatment requirements for many
industrial operations are addressed in the Federal efflu-
ent limitation guidelines at 40 CFR Parts 405—471 and
the newly added § 92.2d.

Section 92.2d. Technology-based standards.

Section 92.2d (relating to technology-based standards)
describes the minimum technology-based treatment re-
quirements applicable to dischargers subject to this chap-
ter, as applicable. The provisions of paragraphs (1) and
(2) are partially based on the existing provisions of
§ 97.15 (relating to quality standards for industrial
wastes), which are proposed for deletion. Among the
minimum requirements proposed are effluent limitation
guidelines promulgated by EPA under section 304(b) of
the Clean Water Act and, in the case of industrial
categories for which no effluent limitations have been
established, Department-developed technology-based limi-
tations established in accordance with 40 CFR 125.3
(relating to technology-based treatment requirements).

Paragraph (3) outlines proposed technology-based treat-
ment requirements for facilities utilizing chlorine. This
paragraph incorporates the provisions of existing
88§ 93.5(f)(1)(i) and (2), in modified form. Also, the juris-
dictional scope of this subsection is clarified to apply to
“surface waters.”

Paragraph (4) outlines proposed technology-based treat-
ment requirements for oil-bearing waste waters. To a
large extent, the proposed requirements incorporate the
existing provisions of § 97.63(b)—(d) (relating to oil-
bearing waste waters). However, the provisions of para-
graphs (1)—(7) of § 97.63(d) are being deleted, as well as
§ 97.63(a) and (e), because those provisions concern ana-
lytical techniques and oil-water separator design require-
ments which are either obsolete or overly prescriptive.
Also, the jurisdictional scope of this subsection is clarified
to apply to “surface waters.”

Section 92.3. Permit requirements.

This section is slightly modified to make it clear an
NPDES permit authorization is required for the discharge
of pollutants to “surface waters” of this Commonwealth,
rather than navigable waters as currently provided. The

term “surface waters” is consistent with the jurisdictional
extent of the Federal NPDES program in the definition of
“Waters of the United States” in 40 CFR 122.2.

Section 92.4. Exclusions from permit requirements.

Subsection (a) outlines types of activities or discharges
which are excluded from obtaining an NPDES permit.

Subsection (a)(1) is proposed to be modified to track
applicable Federal regulations at 40 CFR 122.3(e) and (f)
to make it clear that agricultural nonpoint sources and
irrigation return flows are excluded from NPDES permit
requirements. Several exclusions are proposed to be
added to be consistent with the other Federal exclusions
outlined at 40 CFR 122.3, and the Federal definition of
“pollutant” at 40 CFR 122.2. The added exclusions relate
to discharges of sewage from vessels, deep well injection
relating to the production of oil or gas, dredge or fill
material, discharges of waste into a sewage treatment
plant, and discharges associated with emergency instruc-
tions relating to cleaning up spills. Note that the exclu-
sion relating to deep well injection is based on clause (b)
of the definition of “pollutant” found at 40 CFR 122.2.

The Federal exclusion relating to the introduction of
sewage, industrial wastes or other pollutants into pri-
vately or publicly owned treatment works by indirect
discharges is not proposed to be fully incorporated be-
cause it is inconsistent with section 307(a) of the CSL (35
P.S. § 691.307(a)). In the case of these discharges, the
Department may require that an indirect discharger of
sewage, industrial waste or other pollutants obtain a
permit to discharge into a treatment works where neces-
sary to assure protection of the waters of this Common-
wealth in certain situations such as when the indirect
discharger has failed to take adequate measures to
pretreat its discharge prior to conveying the discharge to
the treatment works, or is otherwise resulting in interfer-
ence with proper operations of the POTW, upsets at the
POTW or pass-throughs of pollutants.

Section 92.5a. Concentrated animal feeding operations.

A new section is proposed to provide a permit by rule
for certain types of concentrated animal feeding opera-
tions (CAFOs). It is proposed that owners or operators of
concentrated animal feeding operations will be deemed to
have an NPDES general permit-by-rule if: (1) the opera-
tion has a nutrient management plan under § 83.261
(relating to general) which has been approved by the
applicable county conservation district in accordance with
the requirements of Chapter 83 (relating to State Conser-
vation Commission) and the operation has 301—1,000
animal equivalent units; (2) the operation does not have
or is not proposing a discharge to surface waters; (3) the
operation is in compliance with applicable provisions of
the nutrient management regulations outlined in Chapter
83; and (4) the operator implements and maintains a
nutrient management plan in accordance with the re-
quirements of Chapter 83. The permit by rule would not
apply to CAFOs which have more than 1,000 animal
equivalent units as defined in the Nutrient Management
Act (3 P. S. 88 1701—1718), or for which the Department
may require a permit on a case-by-case basis. Those
CAFOs must apply for and obtain an individual NPDES
permit.

Section 92.6a. Persons who must apply when a facility is
owned by one person, but operated by another.

The existing provisions of § 92.6, which address
NPDES permits issued by the Regional Administrator of
the EPA prior to 1978, are proposed to be deleted because
they are obsolete. A new § 92.6a is proposed which
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provides that where a facility or activity is owned by one
person, but operated by another, it is the responsibility of
the person operating the facility or activity to obtain an
NPDES permit. The term “operator” in this context refers
to one who has financial control over the operation of the
facility (usually through a lease agreement); it does not
refer to a person or consultant who was contracted
specifically to run the treatment plant. Thus, where one
entity owns a facility and another entity is entirely
responsible for its operation and maintenance, the entity
responsible for operation and maintenance needs to ob-
tain the NPDES permit (see for example, Sun Company,
Inc. v. Pennsylvania Turnpike Commission, 708 A.2d 875
(Pa. Cmwilth. 1998). On the other hand, where a contract
consultant is hired to run a plant, and is merely a hired
service, that contract consultant is not an “operator”
required to obtain an NPDES permit. The proposed
provisions are consistent with the requirements of 40
CFR 122.21(b).

Section 92.7. New or increased discharges, or change of
waste streams.

This section currently outlines the types of new or
increased discharges which must be reported to the
Department. This section has been revised to provide that
a new permit application must also be submitted if the
“wastestream” is changed in a manner which would result
in a violation of effluent limits.

Section 92.8a. Changes in treatment requirements.

The existing provisions of 8§ 95.8 and 93.5(e)(4) are
proposed to be incorporated into this section. Subsections
(@) and (b) would incorporate the provisions of existing
§ 95.8(a) and (b) substantially intact, with the addition of
pollution prevention provisions and some new references
to additional provisions. The additional provisions outline
the duties of a permittee whenever there is a change in
Chapter 92, 93, 95 or 96, or whenever the Department
makes a determination which would change existing or
impose additional water quality criteria or treatment
requirements. These duties become effective upon notice
from the Department.

Subsection (c) incorporates the provisions from existing
8§ 93.5(e)(4). This subsection relates to the establishment
of more stringent effluent limitations for the discharge of
certain enumerated types of pollutants to protect the
point of water withdrawal whenever a new potable water
supply not previously considered is identified by an
update to the State Water Plan or a river basin commis-
sion plan or by an application for a water allocation
permit from the Department. The revisions propose to
delete the requirement for the Department to notify a
discharger of phenolics that more stringent limitations
are needed to protect the point of withdrawal. Existing
§ 93.5(e)(4) is proposed to be deleted.

Section 92.9. Duration of permits.

The term “Director” is replaced by “Department.” Sub-
section (b) is amended to delete the phrase “pending the
issuance of a new permit.”

Section 92.11. Duration of standards for certain new
sources.

Currently, this section essentially provides that any
point source constructed so as to meet all applicable
standards of performance is not subject to any more
stringent standard of performance for 10 years following
completion of construction or during the period of depre-
ciation or amortization of the facility for the purposes of
section 167 or 169 of the Internal Revenue Code. To

ensure consistency with 40 CFR 122.29(d), this section is
proposed to be revised to make it clear that the facility
must have been constructed to meet all applicable re-
quirements, rather than standards of performance, and
that the facility would not be subject to more stringent
treatment technology standards, rather than more strin-
gent standards of performance as currently provided. A
facility also would not be subject to any more stringent
technology standard for 10 years from the date the source
begins to discharge process or other nonconstruction
wastewater. A sentence is also added clearly stating that
this section, including the 10 year exception, does not
apply to water quality-based effluent limitations.

Section 92.13. Reissuance of permits.

This section outlines the requirements for the submis-
sion of a new NPDES application whenever a permittee
wishes to continue to discharge after the expiration date
of its NPDES permit.

Subsection (a) is maintained largely intact except for a
minor revision replacing “Director” with “Department.” In
addition, the term “NPDES application” is replaced with
the term “application” throughout this proposal because
the term “application” is now defined in § 92.1 as an
application for approval to discharge pursuant to an
NPDES permit.

Subsection (b) outlines two determinations which must
be made before a permit may be reissued. Paragraph (1)
currently provides that it must be determined that the
permittee is in compliance with all existing NPDES
permit terms, conditions, requirements and schedules of
compliance. A new clause is proposed to provide that any
noncompliance with the existing permit that has been
resolved by an appropriate compliance action or by the
terms and conditions of the permit is also a basis for that
determination. Paragraph (2) provides that it must also
be determined that the discharge is consistent with
applicable water quality standards and other legally
applicable requirements. This paragraph is proposed to be
revised to add a provision stating that it must be
determined that the discharge is, or will be pursuant to a
compliance schedule issued under § 92.55 (relating to
schedules of compliance), consistent with the require-
ments listed in the paragraph. These proposed revisions
would enable the Department to issue NPDES permits
containing conditions which will ensure compliance of a
discharge currently in noncompliance, and is consistent
with the requirements of 40 CFR 122.4 and § 92.55.

Section 92.13a. Effect of modification of permit.

A new section is proposed which clarifies that when an
NPDES permit is modified, only those permit conditions
which are new or are materially changed in the modified
permit will be reopened. All other conditions of the permit
are to remain in full force and effect and remain adminis-
tratively final. This section codifies Commonwealth case
law regarding administrative finality and is consistent
with the language of 40 CFR 122.62 which states that
“[W]hen a permit is modified, only the conditions subject
to modification are reopened.”

Section 92.15. Regional Administrator’s right to object to
the issuance or modification of certain permits.

A minor editorial change is being proposed to clarify
that this section applies to the Department’'s activities,
not activities of the Director of the Bureau of Water
Quality Management.

Section 92.17. Other chapters applicable.
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This section generally provides that to the extent
provisions of certain enumerated chapters of Title 25
pertain to a discharge for which an NPDES permit is
required, the provisions of those chapters govern when-
ever their application produces a more stringent effluent
limitation than that which would be produced by applica-
tion of Federal requirements. References to two of the
enumerated chapters are proposed to be deleted since
those chapters (97 and 101) are being deleted in this and
another rulemaking (see 27 Pa.B. 4343 (August 23,
1997)). References to Chapters 102 and 105 (relating to
erosion and sedimentation control; and dam safety and
waterways management) are proposed to be added. With
these changes, the provisions of Chapters 102 and 105
would now also govern whenever their application pro-
duces a more stringent effluent limitation than would be
produced by application of Federal requirements.

Section 92.21. Applications.

This section sets forth application requirements for
individual NPDES permits. Subsection (a) outlines the
general requirement for the submission of applications for
individual NPDES permits. Minor changes to the text of
this subsection are proposed for clarity.

Existing subsection (b) outlines requirements for Refuse
Act applications. Since this is now obsolete, the existing
language of subsection (b) is proposed to be deleted and
replaced with new provisions outlining the minimum
materials and information which must be submitted by
all applicants for an individual NPDES permit. Unless
otherwise specified, the following must be submitted by
all applicants for individual NPDES permits: (1) appli-
cable fees; (2) written proof of notification to the munici-
pality in which the activity is located; (3) proof of
publication in a newspaper in the locality in which an
industrial waste discharge is to be located; and (4) a
description of the activities which require an NPDES
permit and other identifying information specified.

A new subsection (c) provides that the Department may
require an applicant to submit any other information or
data which the Department may need to assess the
discharges of the facility and the impact of such dis-
charges on a receiving water and to determine whether to
issue an NPDES permit or what conditions or effluent
limitations, including water quality-based effluent limita-
tions, to place in the permit. The types of additional
information include effluent assessments, waterbody
assessments, whole effluent toxicity testing, and quantita-
tive data and bioassays to assess the relative toxicity of
discharges to aquatic life and to determine the cause of
any toxicity. In addition, the Department may require
information relating to the biological, physical and chemi-
cal characteristics of water and habitat immediately
upstream and downstream of the facility, and results of
pollutant source or waterbody monitoring.

Existing subsection (c) provides that four copies of
applications must be submitted. This subsection is re-
numbered as subsection (d), and is revised to provide that
three copies of complete applications must be submitted.
Existing subsections (d) and (e) are proposed to be
renumbered as subsections (e) and (f) with minor modifi-
cations.

Section 92.21a. Additional application requirements for
classes of dischargers.

This is a new section which incorporates Federal
requirements relating to additional application require-
ments for certain classes of dischargers. To a large extent,
the provisions in subsections (a)—(d) and (g) are based

on, and incorporate by reference, requirements outlined
in parts of 40 CFR 122.21. The classes of discharges are
existing industrial waste discharges, new sources and
new discharges, nonprocess industrial waste discharges,
stormwater discharges associated with industrial activity,
and large and medium municipal separate storm sewers.

Subsection (e) proposes to establish additional applica-
tion requirements for new and existing sewage discharg-
ers, as applicable, except where aquatic communities are
excluded, pollution cannot be remedied or water quality
data indicates no trend of water quality improvement in
the waterbody. Sewage dischargers with design influent
flows of at least one million gallons per day, and/or those
sewage dischargers with approved pretreatment pro-
grams, or who are otherwise required to develop a
pretreatment program, are required to provide results of
whole effluent toxicity testing to the Department, except
in certain specified circumstances. The Department may
require other sewage dischargers to submit the results of
toxicity tests upon a consideration of enumerated factors
such as the variability of the pollutants or pollutant
parameters in the sewage effluent, dilution of the effluent
in the receiving water, existing controls on point or
nonpoint sources, receiving stream characteristics or
other considerations which the Department determines
could cause or contribute to adverse water quality im-
pacts. Toxicity testing must be conducted utilizing EPA’s
methods or other established protocols approved by the
Department and must have been done since the last
NPDES permit issuance or major modification of the
permit.

Subsection (f) provides that dischargers with approved
pretreatment programs are to provide the Department
with an evaluation of the need to revise local limits under
40 CFR 403.5.

Subsection (g) outlines additional application require-
ments applicable to combined sewer overflows (CSOs).
The additional information which must be submitted
includes the results of an evaluation determining the
frequency, extent and cause of the CSO discharge, an
evaluation of the water quality impacts of the CSO
discharge on receiving waters, and a description of the
best management practices utilized at the facility to
minimize or eliminate the impact of the CSO discharge on
receiving water quality. CSOs which comply with these
requirements are not subject to secondary treatment as
prescribed in § 92.2c(a).

Subsection (h) provides that operators of large and
municipal separate storm sewers are to submit the
information required in 40 CFR 122.26(d) in their permit
applications.

Section 92.22. Application fees.
Minor editorial changes are proposed for this section.
Section 92.23. Identity of signatories to NPDES forms.
Minor editorial changes are proposed for this section.
Section 92.25. Incomplete applications or notices of intent.

This section provides that the Department will not
complete processing of an application or notice of intent
which is incomplete or otherwise deficient. Provisions are
proposed to be added which describe what constitutes a
complete application, or a notice of intent (NOI) to
participate in an NPDES general permit. An application
for an individual NPDES permit would be complete when
the Department receives an application form and any
other supplemental information which are completed in
accordance with the requirements of Chapter 92. An NOI
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to participate in an NPDES general permit issued by the
Department would be complete when the Department
receives a notice of intent containing information speci-
fied by the terms of the general permit.

Section 92.31. Effluent standards or limitations.

This section provides that permits for discharges of
pollutants will not be issued unless the discharge is in
compliance with eight enumerated requirements, includ-
ing effluent limitations, standards of performance for new
sources and certain more stringent limitations. The exist-
ing provisions are proposed to be incorporated into a new
subsection (a) with certain changes. The lead-in sentence
is proposed to be modified to create an exception, which is
more fully explained in this Preamble. Subsection (a)(1)
would be slightly revised to correct references to the
codified Federal law. Subsection (a)(5) contains a require-
ment relating to more stringent limitations required to
implement any applicable water quality standard. Cur-
rently such limitations include any legally applicable
requirements necessary to implement total maximum
daily loads established under section 303(d) of the Fed-
eral Clean Water Act and incorporated in the continuing
planning process approved under that section. This lan-
guage is proposed to be revised by adding a reference to
total maximum daily loads established under proposed
Chapter 96 (retaining the reference to section 303(d)) and
deleting the existing language relating to incorporation in
the continuing planning process approved under section
303(c).

Subsection (a) prohibits the issuance of permits to
dischargers who are not in compliance with all of the
applicable requirements listed in that subsection. A dis-
charger subject to this permit bar should have an oppor-
tunity to continue operations so long as it meets certain
requirements in a legally enforceable schedule ensuring
that the requirements will be attained. Accordingly, a new
subsection (b) is proposed to be added to authorize the
issuance of a permit to dischargers who do not meet the
requirements of subsection (a) by allowing them to meet
such requirements pursuant to a compliance schedule in
a reissued or amended permit.

Section 92.41. Monitoring.

Except as noted as follows, minor editorial changes are
being proposed and existing subsections would be renum-
bered.

Proposed subsection (b) is intended to better explain
the Department's monitoring requirements. Except for
sewage discharges from single residence sewage treat-
ment plants, dischargers may be required to monitor and
report all toxic, conventional, nonconventional and other
pollutants in their discharges at least once a year or on a
more frequent basis if requested by the Department or
required by a permit condition. Results would be reported
to the Department by July 1st each year or on a more
frequent basis as outlined in the text of the proposal. If
monitoring results indicate the existence of pollutants
which are not limited in the permit, the permittee would
be required to identify the pollutants and their concentra-
tions on the monitoring report and explain how the
discharge of these pollutants will be eliminated or
whether a permit amendment will be sought.

Existing subsection (d)(2) (subsection (e)(2) of the pro-
posal) is proposed to be slightly revised to more closely
mirror 40 CFR 122.44(i)(2). The revision provides that the
3-year retention period for monitoring records may be
extended during the course of unresolved litigation. Cur-
rently, the retention period must be extended in these
circumstances.

Proposed subsection (g), based on 40 CFR 122.44(i)(4),
is amended to provide that the requirements for the
reporting of monitoring results from stormwater dis-
charges associated with industrial activity are established
on a case-by-case basis with a frequency dependent on the
discharge. Stormwater discharges which are subject to an
effluent limitation guideline or an NPDES general permit
would be exempted from the requirement.

Section 92.51. Standard conditions in all permits.

Existing paragraphs (1)—(5) are retained with minor
editorial changes. Existing paragraph (5) provides a stan-
dard condition relating to any toxic effluent standard or
prohibition established under section 307(a) of the Fed-
eral Clean Water Act. The language of that subsection is
proposed to be revised to include toxic effluent standards
or limitations established under certain other sections of
the Federal Clean Water Act. Thus, if a toxic effluent
standard or prohibition under the Federal Clean Water
Act for a toxic pollutant is more stringent than the permit
limitation, the Department will revise or modify the
permit and notify the permittee.

A new standard condition is proposed to be added as
paragraph (6) to provide that there be no discharge of
such substances as floating material, oil, grease, scum,
foam, sheen and substances which produce color, taste,
turbidity or form deposits and which are not limited in
the permit in concentrations or amounts sufficient that
may harm human, animal, plant or aquatic life. This
section provides a tie-in for dischargers to the general
water quality criteria set forth at § 93.6.

Section 92.52a. Site-specific permit conditions.

This is a new section which is proposed to provide that
the Department may establish special permit conditions
in an NPDES permit as needed, on a case-by-case basis,
to ensure protection of surface waters of the Common-
wealth. Among the special conditions which may be
established are a requirement to identify best manage-
ment practices, toxic reduction activities or other mea-
sures which eliminate or substantially reduce releases of
pollutants at their source. Permittees are also encouraged
to achieve compliance with performance-based permit
conditions through the implementation of pollution pre-
vention plans.

Section 92.53. Additional standard conditions in permits
for publicly-owned treatment works which serve indus-
trial users.

Minor editorial changes are proposed to this section.
Section 92.55. Schedules of compliance.

This section sets forth the procedures for establishing
remedial actions in an NPDES permit where a discharge
is not in compliance with effluent standards and limita-
tions. Subsection (a) is proposed to be revised in two
respects. First, the subsection is clarified to apply to
existing discharges. Second, a sentence is proposed to be
added providing that if a deadline specified in section 301
of the Federal Clean Water Act has passed, a schedule of
compliance specified in the permit must require compli-
ance with enforceable effluent limits as soon as practi-
cable, but in no case longer than 3 years, unless a court
issues an order allowing a longer time for compliance.

Subsection (b) provides for the establishment of a
compliance schedule in an NPDES permit with interim
requirements and dates for their achievement where the
period of time for compliance specified in subsection (a) is
longer than 9 months. This time frame is proposed to be
changed to 1 year to more closely mirror 40 CFR
122.47(a)(3).
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Section 92.57. Effluent limitations.

This section provides that NPDES permits must specify
certain effluent limitations. This section is proposed to be
revised to clarify the Department’s existing authority to
include instantaneous maximum provisions in NPDES
permits (Borough of Ridgway v. DER, 1994 EHB 1090),
and provide that NPDES permits may also include best
management practices, pollution prevention measures or
other limitations as may be necessary.

Section 92.59. Documentation for permit conditions.
A minor editorial change is proposed for this section.

Section 92.61. Public notice of permit application and
public hearing.

This section outlines the public notice and public
hearing requirements applicable to applications for
NPDES permits. Subsection (a) sets forth the minimum
information which must be included in public notices of
applications. Existing subsection (a)(5) provides that
where there is a tentative determination to issue a
permit, the public notice must include a statement of the
proposed effluent limitations for those effluents proposed
to be limited, a proposed schedule of compliance and a
brief description of any proposed special conditions which
would have a significant impact upon the discharge.

A new subsection, (a)(6), is proposed to provide that the
public notice must identify the location of the nearest
downstream potable water supply which was considered
in establishing proposed effluent limitations or a finding
that no potable water supply will be affected by the
proposed discharge. Existing subsections (a)(6) and (7) are
proposed to be renumbered.

Section 92.63. Public access to information.

This section outlines the process by which the Depart-
ment protects confidential information contained in
NPDES forms. Subsection (b) currently provides that
information other than effluent data would be treated as
confidential information if a person shows that such
information would divulge confidential commercial infor-
mation or trade secrets. The subsection also outlines the
procedure to be followed by the Department for consulta-
tion with EPA where a claim of confidentiality is made.
This subsection is proposed to be revised to more closely
mirror the requirements of section 607 of the CSL (35
P.S. § 691.607) and 40 CFR 122.7 by providing that the
Department may protect as confidential documents which
are not public records under section 607 of the CSL, such
as documents pertaining to the analysis of the physical
and chemical properties of the coal (except information
about toxic content).

Section 92.65. Notice to other government agencies.

This section outlines the procedures the Department
uses in notifying other agencies of an application and in
responding to comments. Minor editorial changes are
proposed with respect to subsection (b).

Subsection (d) outlines notification procedures with
respect to the Army Corps of Engineers. The subsection is
proposed to be revised to make it clear that the Corp’s
objection to an NPDES permit is to be based on whether
the issuance of the permit would impair anchorage and
navigation of any of the surface waters. This is consistent
with the requirement of section 402(b)(6) of the Clean
Water Act (33 U.S.C.A. § 1342(b)(2)).

Section 92.71a. Transfer of permit.

This is a new section which would outline the proce-
dure to be followed in the event of any pending change in

control or ownership of any facility with an authorized
discharge. These changes are consistent with procedures
outlined at 40 CFR 122.61(b). The permittee would be
required to provide written notification to the Department
at least 30 days prior to the change in ownership and
include a written agreement between the existing permit-
tee and the new owner or operator. The agreement is to
contain a specific date for transfer of permit responsibili-
ties, coverage and liability between them. The permit
transfer would be effective on the transfer date if the
Department does not notify the existing permittee and
the proposed new permittee of its intent to modify or
revoke and reissue the permit.

Section 92.72a. Cessation of discharge.

A new section is proposed to address those situations
where a permittee intends to cease operations or cease a
discharge for which an NPDES permit has been issued.
The permittee would be required to notify the Depart-
ment of its intent to cease an operation or discharge at
least 180 days prior to the cessation, unless the Depart-
ment has granted permission for a later date.

Section 92.73. Prohibition of certain discharges.

This section provides that no NPDES permit will be
issued authorizing the discharge of certain types of
warfare agents or high-level radioactive waste or any
discharge which is in conflict with a plan or amendment
approved under section 208(b) of the Federal Clean Water
Act. The section is proposed to be revised to clarify the
language of subsection (a), renumber subsections (a) and
(b) as paragraphs (1) and (2) and to add paragraphs
(3)—(8). Subsection (a) is revised to provide that no
permits will be issued authorizing the discharge of any
radiological, chemical or biological warfare agent or high-
level radioactive waste. Paragraphs (3)—(8) prohibit the
issuance of a permit when an applicant has not obtained
a required State water quality certification or other
appropriate certification under section 401 of the Federal
Clean Water Act; where the EPA has objected to the
issuance of a permit; when the conditions cannot ensure
compliance with the applicable water quality require-
ments of other affected states; when anchorage and
navigation on surface waters would be substantially
impaired; to a new source or new discharges if its
discharge would contribute to a violation of water quality
standards; or to a discharger with a sanitary sewer
overflow unless the discharger can demonstrate it is
taking measures to eliminate the overflows.

Section 92.75. Transmission of NPDES forms.
Minor editorial changes are proposed to this section.

Section 92.77. Requirement of additional data in certain
cases.

Minor editorial changes are proposed to this section.
Section 92.79. Reports of violations.

Minor editorial changes are proposed to this section.
Section 92.81. General NPDES permits.

This section outlines the procedures for the issuance of
general NPDES permits by the Department. Subsection
(a) outlines requirements which must be met for coverage
under a general permit. Subsection (a)(5) requires that a
point source not discharge toxic or hazardous pollutants.
This provision is proposed to be revised to provide that
effluent limitations for any toxic or hazardous substance
may be established in the general permit. The provisions
of subsection (a)(8) and § 92.83(b)(8), which preclude the
issuance of general permits for discharges to waters

PENNSYLVANIA BULLETIN, VOL. 28, NO. 35, AUGUST 29, 1998



PROPOSED RULEMAKING 4439

classified as “special protection” under Chapter 93, are
proposed to be amended to continue to prohibit the use of
NPDES permits in “Exceptional Value Waters” as defined
in Chapter 93 and allow them on an activity-by-activity
basis in High Quality Waters. See 27 Pa.B. 1549 (March
22, 1997).

Existing subsection (b) contains provisions relating to
the administration of NPDES general permits. Minor
editorial changes are proposed to this subsection.

New subsection (c) allows an eligible person who sub-
mits a complete notice of intent to be authorized to
discharge in accordance with the terms of the general
permit either after a waiting period specified in the
general permit, on a date specified in the general permit,
upon receipt of notification of inclusion by the Depart-
ment or upon receipt of the notice of intent by the
Department. This regulatory proposal is based on lan-
guage in the Federal regulations at 40 CFR 122.28
(b)()(iv).

New subsection (d) would authorize the Department to
allow a discharge under an NPDES general permit in
certain instances without the submission of a notice of
intent. This authority specifically would not apply to
discharges from publicly owned treatment works, com-
bined sewer overflows, primary industrial facilities and
stormwater discharges associated with industrial activity.
This regulatory proposal is based on language in the
Federal regulations at 40 CFR 122.28(b)(2)(v).

New subsection (e) provides that the Department may
notify a discharger that it is covered by a general permit,
even if the discharger has not submitted an NOI to be
covered. This regulatory proposal is based on language in
the Federal regulations at 40 CFR 122.28(b)(2)(vi).

Section 92.82. Public notice and public hearing.

Subsection (a)(5) is proposed to be revised in concert
with the proposed revisions to § 92.81(c)—(e), to provide
limited exceptions to existing public notice procedures for
general NPDES permits which are issued pursuant to
these provisions.

Section 92.83. Inclusion of individual dischargers in gen-
eral NPDES permits.

This section outlines the application procedure for
coverage under a general NPDES permit. Subsections (a),
(b), and (f) are proposed to be amended to clarify that the
documents submitted by those seeking NPDES general
permit coverage are “NOI” and not “applications.”

Subsection (a)(1) outlines the minimum NOI require-
ments for this coverage. Among other things, the NOI
must demonstrate that each source meets the eligibility
requirements for inclusion in the general permit and
demonstrate that the discharge from the point sources,
individually or cumulatively, will not result in a violation
of an applicable water quality standard. Instead of the
NOI “demonstrating” that the point source meets the
requirements described in the previous sentence, the NOI
requirements are proposed to be changed to require that
the discharger “certify” that the point source meets those
requirements.

Subsection (a)(2) outlines how the Department formally
notifies a discharger whose NOI for coverage under a
general permit is acceptable. A change is proposed to
incorporate an exception to this process for certain dis-
chargers in order to accompany the proposed revisions to
§ 92.81(c)—(e).

Subsection (a)(3) currently provides that the Depart-
ment will provide notice of each NOI for coverage under a

general NPDES permit and of each approval for the
coverage by publication of a notice in the Pennsylvania
Bulletin. This subsection is proposed to be revised to
indicate that the procedure for notices of intent and
approval would be indicated in the publication of a
general permit. Under the proposal, the Department
would have three options: (1) provide notice in the
Pennsylvania Bulletin of each notice of intent for coverage
under an applicable general NPDES permit and of each
approval for such coverage; (2) provide notice only of
every approval of coverage; or (3) provide no notice of
notice of intents or approvals of coverage.

Subsection (b) describes eight conditions which result in
the denial of a notice of intent for coverage under a
general NPDES permit. The lead-in sentence to subsec-
tion (b) is proposed to be revised to provide that the
Department has discretion to deny a notice of intent if
any of the eight conditions exist. Subsection (b)(2) pro-
vides that a notice of intent may be denied if the
discharger has a significant history of noncompliance
with a prior NPDES permit issued by the Department
rather than any prior permit. Subsection (b)(8) was
proposed to be revised to continue to prohibit the use of
NPDES permits in “Exceptional Value Waters” as defined
in Chapter 93 and allow them on an activity-by-activity
basis in High Quality Waters. See 27 Pa.B. 1549.

Section 92.91. Applicability.

A new subchapter entitled “Civil Penalties for Viola-
tions of NPDES Permits” is proposed to be added. Sec-
tions 92.91—92.94 outline the procedure and factors to be
used in assessing civil penalties for violations of NPDES
requirements pursuant to section 605(a) of the CSL (35
P. S. § 691.605(a)).

Section 92.92. Method of seeking civil penalty.

This section provides that the Department may seek a
civil penalty in one of two ways: (1) by filing a complaint
for civil penalties before the Environmental Hearing
Board; or (2) assessing a civil penalty, after an opportu-
nity for an informal hearing.

Section 92.93. Procedure for civil penalty assessments.

This section outlines the procedure which would be
used in those cases where the Department assesses a civil
penalty under § 92.92. The procedures relate to service of
the proposed civil penalty assessment, informal hearing
and appeal of the final assessment.

Subsection (a) provides that the Department will serve
a proposed civil penalty assessment upon the discharger
by registered or certified mail or by personal service. If
delivery of the mail at an address specified in the permit
or where the discharger is located is refused or not
collected, the service requirements shall be deemed to
have been complied with.

Subsections (b) and (c) outline the procedure for an
informal hearing. A discharger would have 30 days to
request by registered or certified mail that the Depart-
ment hold an informal hearing. Subsection (b) provides
that if no timely request for a hearing is made, the failure
to submit a request operates as a waiver of the opportu-
nity for a hearing and the proposed assessment of the
Department becomes a final assessment upon the expira-
tion of the 30-day time period, unless the Department
determines to hold a hearing on the proposed assessment
pursuant to the procedures in (c).

Subsection (c) provides that if a timely request for
hearing is made, the Department would then assign a
representative to hold an informal hearing, establish a
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hearing date and post notice of the informal hearing at
least 5 days prior to the hearing. The Department is to
consider all relevant information in making a decision on
the final assessment.

Subsection (d) provides that a person subject to a final
assessment may contest the penalty assessment by filing
a timely appeal with the Environmental Hearing Board.

Section 92.94. Disbursement of funds pending resolution
of appeal.

This section outlines the effect of certain types of
actions on the final penalty. Subsection (a) provides that
where a person fails to file an appeal to the Environmen-
tal Hearing Board, the penalty assessed becomes due and
payable. Similarly, subsection (b) provides that where a
final decision results in an order increasing the penalty,
the difference to the Department is due and payable
within 30 days after the order is mailed. Failure to pay
under both subsections will result in the amount due
being collected in any manner provided by law. In
addition, subsection (b) provides that a person who fails
to pay the amount in full may be precluded from obtain-
ing or renewing any Department permits.

Subsection (c) provides that funds collected under
88§ 92.91—92.94 are to be deposited into the “Clean Water
Fund” upon completion of administrative and judicial
review.

Chapter 93. Water Quality Standards
Section 93.1. Definitions.

The following terms are proposed to be deleted from
this section because they would no longer be used in the
chapter: “ambient stream concentration,” “ambient tem-
perature,” “application factor,” “balanced indigenous
aquatic community,” “carcinogenesis,” “cumulative pollut-
ant,” “effluent limits,” “existing potable water supply,”
“existing sensitive industrial water supply,” “LCy, value,”
“maximum allowable daily load (MDL),” “no demonstrable
adverse effect on an ecological community,” “noncumula-
tive pollutant,” “Q7_,,," “representative important spe-
cies,” “safe concentration value,” “State water plan,” “test
water” and “water quality-based effluent limitations.”

A new definition of the term “critical use” is added. This
definition is currently housed in § 93.7(c) under Table 3.
A new definition of the term “natural quality” is proposed
to be added to replace “ambient stream concentration” to
be consistent with EPA’s terminology. Additionally, a new
definition of “30 day average” is proposed to be added.

The term “designated uses” is proposed to be revised to
clarify that it applies to all Statewide uses as well as the
uses specified in the stream drainage lists. The term
“epilimnion” is modified to correct a typographical error.
Also, a modification is proposed to clarify the definition of
“nonthreshold effect” by referring to carcinogenic effects.
In addition, a minor reference change is made to the
definition of “Clean Water Act.” Finally, the definition of
“water quality criteria” is proposed to be revised to clarify
the term in response to comments by WRAC. This
definition is consistent with the Federal definition of the
term at 40 CFR 131.3(b).

Section 93.2. Scope.

This section is proposed to be revised to reflect the
scope and applicability of water quality standards to
“surface waters” by adding the word “surface” to subsec-
tions (a) and (b). Also, grammatical and editorial changes
to subsection (b) are proposed in order to enhance clarity.

Section 93.3. Protected water uses.

The category of “Recreation” is proposed to be changed
to “Recreation and Fish Consumption” to clarify the
applicability of uses to both recreation and fish consump-
tion. In addition, the water use “Fishing” is being modi-
fied to include the taking of fish for consumption pur-
poses, as well as for recreational purposes. These changes
reflect the Department’s ongoing commitment to provide
human health protection standards for the consumption
of fish.

Section 93.4. Statewide water uses.

This section is proposed to be modified to provide that,
except where otherwise specified, the uses set forth in
Table 2 are applicable to all surface waters in the
Commonwealth. Some situations where the uses are
“otherwise specified” include: (1) the specification of
aquatic life uses and the deletion of certain uses for
certain waters set forth in the stream drainage lists in
88 93.9a—93.9z; and (2) uses protected as existing uses
under § 93.4(d)(1) and 40 CFR 131.32(a).

A sentence is proposed to be added to subsection (a)
providing that the uses set forth in Table 2 shall be
protected in accordance with Chapter 95 and the newly
proposed water quality standards implementation chapter
(Chapter 96), and other applicable State and Federal laws
and regulations.

Another change which is proposed is the elimination of
“warm water fishes” as a Statewide use in Table 2. This
change has been proposed because aquatic life uses (Cold
Water Fishes (CWF), Warm Water Fishes (WWF), Trout
Stocking Fishery (TSF), and Migratory Fishery (MF)) are
assigned on a water segment-specific basis in the drain-
age lists in 88 93.9a—93.9z, and it is therefore unneces-
sary to include it in this section.

Subsection (b) is proposed to be modified to more
closely mirror the companion Federal regulations at 40
CFR 131.10(g) which set forth the circumstances for the
removal of a designated use which is not an existing use.

In the proposed rulemaking, potable water supply has
been retained as a Statewide water use so that, except in
three specified circumstances, water quality criteria for
the protection of potable water supply are applicable to
all surface waters. The Board is soliciting comment on
whether protection of potable water supply should con-
tinue to be a Statewide use, or whether it should be
changed so that applicable water quality criteria are only
applied at existing or planned potable water supply
intakes. It should be noted that if this change is made,
public health based fish consumption criteria would con-
tinue to be applied Statewide, because of the proposed
change to the “Fishing” use category in § 93.3.

Section 93.5. Application of water quality criteria to dis-
charge of pollutants.

This section is proposed to be deleted. Many of the
provisions relating to design conditions and other specifi-
cations which are currently in this section are proposed to
be either: (1) incorporated into the newly proposed water
quality standards implementation chapter (Chapter 96);
(2) incorporated into Chapter 92; or (3) eliminated be-
cause they are redundant with other provisions of the
chapter. These changes are being proposed for the follow-
ing reasons:

First, subsection (a) currently provides that water
quality criteria do not constitute point source discharge
effluent limitations. The newly proposed § 96.3, “water
quality protection levels,” continues the conceptual frame-

PENNSYLVANIA BULLETIN, VOL. 28, NO. 35, AUGUST 29, 1998



PROPOSED RULEMAKING 4441

work that water quality criteria do not constitute effluent
limits. Section 96.3 is explained in more detail as follows.

Subsection (b) currently outlines design conditions for
the application of water quality criteria. Design condition
specifications are proposed to be part of the “water
quality protection levels” and “total maximum daily loads”
sections of the newly proposed Chapter 96; these provi-
sions are explained in more detail below.

Subsection (c) presently addresses situations where
water quality criteria are exceeded under natural condi-
tions. These situations are proposed to be dealt with in
the newly proposed § 93.7(c) and in Chapter 96, which
are explained in more detail as follows.

Subsection (d) outlines a procedure for determining and
applying an alternative osmotic pressure criterion for the
protection of aquatic life. This section is proposed to be
eliminated because the application factor procedure is
obsolete. If needed, site-specific osmotic pressure criterion
can be developed under § 93.8.

Subsection (e) addresses the application of water qual-
ity criteria for total dissolved solids, nitrite-nitrate, phe-
nolics and fluoride for the protection of potable water
supplies. Paragraph (1), with the exception of phenolics,
is proposed to be part of § 96.3. The criteria for phenolics
are deleted; toxic phenols are listed in Chapter 16
(relating to water quality toxics management strategy—
statement of policy) and must continue to be achieved in
all surface waters at least 99% of the time. Paragraph (2),
which requires public notification of the location of the
nearest downstream potable water supply in NPDES
permit applications, is proposed to be moved to
§ 92.61(a)(6). Paragraph (3), which addresses the applica-
tion of these criteria in High Quality and Exceptional
Value Waters, is replaced by § 96.3(d). Paragraph (4),
which covers situations such as needed revisions to
NPDES permits when a new potable water supply loca-
tion is identified, is proposed to be moved to newly
proposed § 92.8a(c).

Subsection (f) addresses the application of total residual
chlorine (TRC) criteria. Paragraph (1) establishes
technology-based point source effluent limitations. The
proposal proposes to move the requirements of paragraph
(1) to § 92.2d(3)(i). Paragraph (2), which addresses dis-
charges of TRC to Exceptional Value Waters, and High
Quality waters where social or economic justification
(SEJ) has not been demonstrated, is proposed to be
moved, in modified form, to § 92.2d(3)(ii). Paragraph (3),
which deals with the development of site-specific TRC
criteria, is being eliminated because it is redundant with
§ 93.8. Paragraph (4), which deals with compliance with
effective disinfection requirements is also being elimi-
nated because it is redundant with the effective disinfec-
tion requirements for NPDES discharges which may be
found in newly proposed § 92.2c(b).

Section 93.6. General water quality criteria.

The word “waste” is proposed to be deleted in § 93.6(a)
because it is not relevant as a descriptor for point and
nonpoint source discharges.

Section 93.7. Specific water quality criteria.

Subsections (a), (b), (d) and (e) are proposed to be
deleted. They are no longer necessary because the provi-
sions of these sections which specify waters for which
specific criteria have been established, and Statewide
water criteria and Statewide water uses, have been
reformatted and more clearly set forth in proposed revi-
sions to § 93.4 (Statewide designated water uses),

§ 93.7(c) (proposed as § 93.7(a) specific water quality
criteria), and 88 93.9a—93.9z which have been revised to
more clearly reflect the relationship to § 93.4. Newly
proposed subsection (a) modifies existing subsection (c) to
more clearly describe the applicability of the criteria in
Table 3.

Table 3 is being modified as follows:

« All Delaware River Basin Commission (DRBC) crite-
ria are proposed to be deleted from the table and
referenced in the appropriate segments where they are
applicable in 8§ 93.9c and 93.9e. The DRBC criteria are
proposed to be deleted because they are not Department
derived or sponsored, and the Department is unable to
modify the criteria; this request must be made with the
DRBC. The DRBC criteria which are being deleted from
the table are: Alkalinity (Alk; and Alk,); Bacteria (Bac,
and Bacg); Chloride (Ch; and Ch,); Dissolved Oxygen
(DO, and DO,); Hardness (Hd, and Hd,); Methylene Blue
Active Substance (MBAS, and MBAS,); pH (pH, and
pH,); Phenolics (Phen,); Radioactivity (Rad); Temperature
(Temp,, Temps, Tempg, Temp,, Tempg, and Temp,); Total
Dissolved Solids (TDS; and TDS,); and Turbidity (Tur,,
Tur,, Turg, Turg and Tur,).

e The “Critical Uses” column is proposed to be modified
for all parameters. Instead of using a separate set of
symbols (actually numbers), the symbols from Table 1 in
§ 93.3 are used. This clarifies which criteria are associ-
ated with each designated use, and facilitates the elimi-
nation of Tables 4 and 5 from the section. Tables 4 and 5
have, on occasion, been the cause of confusion concerning
which criteria apply to individual stream segments in
88 93.9a—93.9z.

¢ Aluminum—The current criterion for protection of
aquatic life is site-specific based on a factor (0.1) applied
to literature toxicity data or bioassay test developed
toxicity data tailored to the ambient quality of the
receiving water. The existing criterion is proposed to be
modified to track the EPA National criterion for acute
protection (Criteria Maximum Concentration) of 750 ug/I
and moved to Table 1, Chapter 16—Water Quality Toxics
Management Strategy—Statement of Policy, where other
metals water quality criteria are listed.

¢ Alkalinity—The Alkalinity, criterion is proposed to be
clarified by eliminating unnecessary language, resulting
in a simpler, more straightforward expression of criteria.
The Alkalinity, criterion is proposed to be eliminated
because the changes to the Alkalinity, criterion make it
identical to the existing Alkalinity, criterion.

« Ammonia Nitrogen—The design condition specifica-
tion for design flow (Q3o.10) iS proposed to be deleted from
this section because it is proposed to be consolidated with
other design condition specifications in the newly pro-
posed Chapter 96.

* Bacteria—The Bac, category is proposed to be
amended by adding the words “fecal coliforms/100 ML.”
Also added, is the provision that a minimum of 5
consecutive samples are to be collected during a 30-day
period. The Bac, category is proposed to be deleted
because use protection is more adequately protected
under categories Bac, and Bac,.

e Chloride—Ch,, 150 mg/l, is proposed to be deleted
and replaced with the Statewide chloride criterion of 250
mg/l, which is a secondary maximum contaminant level
(SMCL) specified in the Safe Drinking Water Act regula-
tions at 40 CFR 143.3. The Department believes that the
SMCL number is more appropriate for the protection of
the potable water supply use; the 150 mg/l humber was
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developed many years ago and may be outdated. The six
surface waters for which Ch,; is proposed to be deleted
are: 8 93.9p—Allegheny River, Main Stem, Source to
PA-NY State Border; Oswayo Creek, Main Stem, Source
to Honeoye Creek; Honeoye Creek, Main Stem, PA-NY
State Border to Mouth; Oswayo Creek, Honeoye Creek to
PA-NY State Border. Section 93.9g—Allegheny River,
Main Stem, PA-NY State Border to Clarion River;
Brokenstraw Creek, Main Stem, PA-NY State Border to
Mouth.

* Color—Col;, maximum 50 units on the platinum
cobalt scale, no other colors perceptible to the human eye,
is proposed to be deleted from Table 3. Since the criterion
applies to only one surface water in the State, it will be
specified for that water in § 93.90 (Codorus Creek, Main
Stem Oil Creek to Mouth). Color category Col, (proposed
to be Col) of 75 units on the platinum cobalt scale will
continue to be applied Statewide as required. Specific
references for Col, are proposed to be deleted from
88 93.9a—93.9z since they are no longer necessary and
their specification is redundant and confusing.

While use of the platinum cobalt scale is an appropriate
unit of measure for many sources and types of color found
in the water, the Department seeks public input and
comment on alternative methods of analysis for color for
those situations for which a more accurate method of
analysis may be appropriate.

e Fluoride—F,, 4-day average 0.01 of the 96-hour
LC50; 1 hour average 0.05 of the 96-hour LC50 for
representative important species determined through sub-
stantial available literature data or bioassay test tailored
to the ambient quality of the receiving water, or both, is
proposed to be deleted. This general application factor
method of developing criteria is proposed to be withdrawn
because it may be outdated and not based on current
science for criteria development.

* lron—It is proposed to split iron criteria into two
categories to differentiate between the aquatic life protec-
tion (1.5 mg/l as total recoverable iron) and potable water
supply (0.3 mg/l as dissolved iron) uses.

* Manganese—The Mn criterion is proposed to be
clarified by specifying that it is a total recoverable
number.

* Nitrite plus Nitrate—A nonsubstantive reference
change is proposed for this criterion.

* Osmotic Pressure—The provision for development of
site-specific criteria in accordance with § 93.5(d) is pro-
posed to be deleted because § 93.5(d) is proposed to be
deleted. Site-specific criteria development for the osmotic
pressure criterion is proposed to be addressed in accord-
ance with the provisions of § 93.8.

 pH—The pH; category, 7.0 to 9.0 inclusive, is pro-
posed to be deleted. The pH,; category, from 6.0 to 9.0
inclusive, is proposed to be applied Statewide.

* Phenolics—It is proposed that Phen,, 0.005 mg/l,
based on taste and odor considerations, and the Pheng,
four-day average 0.02 mg/l; 1-hour average 0.1 mg/l,
based on aquatic life protection, be deleted. These criteria
were developed based on an evaluation of available
literature in the 1980s, and may not be consistent with
current national guidelines for criteria development. The
major phenolics of concern are listed in Chapter 16—
Water Quality Toxics Management Strategy—Statement
of Policy.

» Temperature—The 2°F per hour maximum change
allowance, and case-specific exceptions to thermal

maxima criteria under § 97.82(a)(2), are proposed to be
deleted under the Temp, through Temps categories and
are proposed to be included in a modified form in the
newly proposed § 96.6. Additionally, protection for exist-
ing uses is proposed to be added. Finally, the presentation
of the temperature criteria has been modified by combin-
ing the existing criteria charts to improve clarity.

e Threshold Odor Number—The basis for the Thresh-
old Odor Number (TON) criterion, 24 at 60°C is uncer-
tain. The Safe Drinking Water Act lists a Secondary
Contaminant level of 3 TON for finished potable water;
USEPA has no comparable category for ambient waters.
Although the TON criterion is specified for 156 surface
waters in 8§ 93.9a—93.9z, it is not included in any major
NPDES permit in the Commonwealth, nor does the
Department’'s Bureau of Laboratories have any records of
performing analyses for this analyte. Given these consid-
erations it is proposed that this criterion be deleted from
Table 3 and from the 156 surface waters for which it is
specified in 8§88 93.9a (3 surface waters), 93.9c (2 surface
waters), 93.99g (2 surface waters), 93.9p (1 surface water),
93.9q (25 surface waters), 93.9r (109 surface waters),
93.9u (1 surface water), 93.9v (1 surface water), 93.9w (5
surface waters) and 93.9x (2 surface waters). Nuisance
odors continue to be subject to provisions of § 93.6,
General water quality criteria.

« Total Dissolved Solids—TDS,, Maximum 1,500 mg/I,
is proposed to be deleted. This criterion has been utilized
for protection of aquatic life; it is unnecessary and
redundant to retain this criterion because aquatic life
protection is more properly provided for this parameter
through the osmotic pressure criterion.

e Turbidity—The turbidity criteria categories Tur; and
Tur, are specified for 18 surface waters in the State.
These surface waters are all in § 93.9e. It is proposed
that these turbidity categories be deleted from Table 3
and included in § 93.9(e) where they are applicable.

Existing subsection (f), now proposed as subsection (b),
is amended to provide that the Department may develop
a criterion for a substance using the best available
scientific information. A new subsection (c) is proposed to
clarify that where the natural quality of a surface water
is determined by the Department to be lower than the
applicable water quality criterion, the natural quality
becomes the criterion following publication of the draft
determination in the Pennsylvania Bulletin and a public
comment period of 30 days or more. The subsection also
establishes a mechanism for listing surface water seg-
ments where the natural quality criteria apply.

Section 93.8. Development of site-specific water quality
criteria.

Subsection (a)(1) is proposed to be amended to refer-
ence the TMDL process in the newly proposed chapter 96.
Section (c) is proposed to be deleted to conform to changes
proposed in § 93.7(c). Section (f) is proposed to be revised
to reflect the proposed deletion of § 93.5.

Section 93.8a. Toxics substances.

The design conditions specification in subsection (e) are
proposed to be deleted and replaced with a reference to
the newly proposed Chapter 96, which will contain all
design condition specifications. Existing subsection (h),
which allows the Department to require effluent toxicity
testing, is proposed to be deleted from this section.
Authorization to require whole effluent toxicity testing
and establish water quality-based effluent limitations is
provided in proposed 88 92.21(c) and 92.52a.
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Section 93.9. Designated water uses and water quality
criteria.

Subsection (a) is proposed to be modified to cross-
reference the section to proposed new Chapter 96—Water
Quality Standards Implementation. The subsection has
also been modified to clarify the relationship of § 93.9 to
Statewide uses. In addition, the DRBC water quality
criteria, deleted from § 93.7, the Ohio River Valley
Sanitation Commission (ORSANCO) water quality crite-
ria, and the Great Lakes Water Quality Agreement
(GLWQA) water quality criteria, have been incorporated
by reference in the appropriate sections of the drainage
list descriptions, §§ 93.9a—93.9z.

Chapter 95. Wastewater Treatment

As described, many existing sections of this chapter are
proposed to be incorporated into other chapters.

Section 95.1. General requirements.

Subsection (a), which concerns the establishment of
specific treatment requirements and effluent limitations,
is proposed to be transferred to § 92.2a(a) with some
modifications relating to citations of relevant regulatory
and statutory provisions. The basic requirements would
remain the same.

Existing subsections (b)—(d) were proposed to be re-
vised and transferred to proposed § 93.4 in a separate
rulemaking (27 Pa.B. 1459). It is proposed to retain these
subsections in this proposal until such time as the
proposal outlined in the March 22, 1997, Pennsylvania
Bulletin notice becomes final. Accordingly, existing sub-
sections (b)—(d) would be renumbered as subsections
(a)—().

Section 95.2. Waste treatment requirement.

This section provides that wastes are to be given a
minimum of secondary treatment and outlines secondary
treatment requirements. Subsection (a), which provides a
general requirement that waste receive a minimum of
secondary treatment, is proposed to be transferred to
§ 92.2c(a) with modifications that make it inapplicable to
combined sewer overflows which are in compliance with
proposed § 92.21a(f).

Subsection (b), which outlines the secondary treatment
requirements for discharges from POTWSs, would be
transferred to proposed § 92.2c(b) with some modifica-
tions, including the addition of a definition for effective
disinfection to control disease producing organisms in
paragraph (2).

Subsection (c), which establishes secondary treatment
requirements for waste discharges other than sewage
discharges, is proposed to be deleted and replaced with
newly proposed § 92.2d, with some modifications.

Section 95.3. Wasteload allocations.

This section describes procedures and other consider-
ations for making wasteload allocations for continuous
point source discharges. With the exception of subsection
(i), it will be replaced by provisions in proposed Chapter
96.

Existing subsection (a) is being replaced by a definition
of wasteload allocations in proposed § 96.1.

Existing subsection (b) is replaced by proposed
§ 96.4(d), which describes how wasteload allocations are
to be used to set effluent limitations in the NPDES
program.

Existing subsection (c) is replaced by proposed § 96.4(a)
and (b).

Existing subsection (d) is being replaced and updated
by proposed § 96.4(c).

Existing subsection (e) is being replaced by proposed
§ 96.4(f).

Existing subsection (f) is being replaced and modified to
provide greater consideration of nonpoint sources in pro-
posed § 96.4(c), (g) and (h).

Existing subsection (g) is replaced by § 96.4(i) and (I).

Existing subsection (h) is being replaced by proposed
§ 96.4(k).

Existing subsection (i) is being eliminated because it is
redundant with other point source monitoring require-
ments under the NPDES program.

Existing subsection (j) is being replaced by proposed
§ 96.4(m).

Existing subsection (k) is being replaced by proposed
§ 96.4(h).

Section 95.6. Discharges to lakes, ponds and impound-
ments.

All provisions in this section will be replaced by
proposed § 96.5.

Section 95.7. Effective disinfection.

This section is being moved to § 92.2c(b)(2) without
substantive revision.

Section 95.8. Change in treatment requirements.

This section is being moved to § 92.8a, without sub-
stantive change.

Section 95.9. Phosphorus discharges to streams.
This section is being replaced by proposed § 96.5.

Chapter 96. Water Quality Standards Implementation
(proposed new chapter)

Section 96.1. Definition.

This section is proposed to provide definitions for key
words and terms used in the new chapter including:
“allowable discharge concentration,” “concentration,” “con-
servative substance,” “continuous point source discharge,”
“cumulative loading,” “design discharge flow,” “dilution
ratio,” “harmonic mean flow,” “impaired surface water,”
“lake, pond, or impoundment,” “load allocation,” “loading
capacity,” “margin of safety,” “mass load,” “NPDES” or
“National Pollutant Discharge Elimination System Per-
mit,” “natural quality,” “nonconservative substance,”
“nonpoint source best management practice,” “nonpoint
source discharge,” “nonpoint source remediation plan,”
“precipitation induced point source discharge,” “point
source discharge,” “pollutant,” “potable water supply,”
“Q7.10 flow,” “Qgq.40 flow,” “significant pollutant source,
“steady state modeling,” “surface waters,” “total maximum
daily load,” “wasteload allocation,” “water quality criteria
duration,” “water quality protection levels,” “water quality
standards” and “wetlands.”

Section 96.2. Purpose.

The purpose of Chapter 96 is the establishment of a
process for achieving and maintaining water quality
standards in surface waters.

Section 96.3. Water quality protection levels.

This section incorporates, and in some cases, modifies
provisions of existing § 93.5; that section is proposed to
be deleted. Existing § 93.5(a) provides that water quality
criteria do not necessarily constitute effluent limits, but
rather are one of the major factors to be considered in
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developing specific effluent limitations. Current § 93.5(b)
establishes “design conditions” at which water quality
criteria and standards are to be achieved.

Proposed § 96.3(a) provides that existing and desig-
nated surface water uses shall be protected; and subsec-
tion (b) provides that the antidegradation requirements
set forth in Chapters 93, 95 and 105 apply in waters
classified as High Quality or Exceptional Value Waters.
The antidegradation requirements of Chapter 105 are
implemented through the administration of that chapter
by the Department. In particular, the regulation at
§ 105.18a(1) is an antidegradation provision which pro-
hibits the permitting of structures and activities in
“Exceptional Value Wetlands” if the activity would have
any ‘“adverse” impact on the wetland. Subsection (c)
specifies that the water quality criteria described in
Chapter 93 shall be achieved at least 99% of the time in
all surface waters of this Commonwealth unless otherwise
specified in this regulation; subsection (d) establishes
special provisions for the applicability of water quality
criteria for total dissolved solids, nitrite-nitrate and fluo-
ride for the protection of the potable water supply use.
This proposed subsection reflects existing § 93.5(e), but
deletes the phenolics requirement because the phenolics
criteria are being deleted from Table 3.

Proposed subsection (e) provides that if a water quality
criterion cannot be attained at least 99% of the time due
to natural quality, the natural quality that is achieved at
least 99% of the time is the applicable protection level;
this provision is a modification of existing § 93.5(c).
Subsection (f) is a modified version of existing § 93.5(b)(1)
which provides that if the minimum flow of a stream is
determined or estimated to be zero, applicable water
quality criteria shall be achieved at least 99% of the time
at the first downstream point where the stream is capable
of supporting existing or designated uses. Finally, subsec-
tion (g) provides that the functions and values of
wetlands shall be protected under Chapter 105. The
protection of the values and functions of wetlands in
Chapter 105 was incorporated into the water quality
standards program at 24 Pa.B. 922 (February 12, 1994).

Section 96.4. Total maximum daily loads (TMDLSs).

This section incorporates, and in some cases, modifies
provisions of existing §§ 93.5(b), 93.7(c), 93.8a(e) (which
are proposed to be deleted from Chapter 93), and § 95.3.
Overall, it describes when and how TMDLs, which are an
estimate of the pollutant loading capacity of a surface
waterbody, shall be developed, and how associated
wasteload allocations (WLASs) for point sources and load
allocations (LAs) for nonpoint sources shall be developed
and used in the establishment of water quality-based
effluent limitations for point source discharges, and in the
development of recommended remediation plans for
nonpoint sources. The new section further describes spe-
cific factors that the Department must consider in devel-
oping TMDLs, WLAs and LAs; the allocation procedure to
establish individual WLAs and LAs and how alternative
procedures (including “effluent trading”) may be consid-
ered by the Department is also described. Finally, the
most significant additions provide for fuller consideration
of nonpoint source pollutant loadings in the water quality
management process where it is demonstrated that they
are causing or contributing to the nonattainment of water
quality protection levels.

Subsection (a) provides that the Department will iden-
tify surface waters that require TMDLs, prioritize these
waters for TMDL development, and then develop TMDLs
for these waters. This newly proposed subsection mirrors

the Federal TMDL development process set forth at 40
CFR 130.7. Subsection (b) is proposed to provide that, in
addition to the TMDLs developed under subsection (a),
TMDLs for other waters shall be developed under § 96.4
when: (1) the Department determines that the Water
Quality Protection Levels (WQPLs) specified in § 96.3 are
or would be violated after the imposition of applicable
technology-based limitations; and (2) one or more point
sources are or would be the primary cause of the violation
of the WQPLs.

Subsection (c) is proposed to specify that the sum of
WLAs and LAs may not be greater than the loading
capacity of the surface water, after allowances are made
for natural quality, seasonal variations, and a margin of
safety. Subsection (d) specifies that WLAs developed in
accordance with this chapter shall serve as the basis for
water quality-based effluent limitations for pollutant
sources regulated under Chapter 92.

Subsection (e) specifies that in developing TMDLs,
WLAs and LAs, the Department shall: (1) consider rel-
evant design factors; (2) treat all pollutants as conserva-
tive unless information indicates otherwise; and (3) in-
clude a margin of safety. The Department may also
consider any increase in pollutant loadings that may be
reasonably expected over a 10-year period.

Subsection (f) sets forth an allocation procedure. Sub-
section (f)(1) provides that WLAs and LAs assigned to
individual pollutant sources shall be the more stringent
of: (1) the pollutant loading authorized to be discharged
under applicable technology-based requirements; (2) the
pollutant loadings under 88 96.5 and 96.6; and (3) the
pollutant loadings that can be discharged by the source
that will achieve the WQPLs specified in § 96.3. In
addition, subsection (f)(2) provides that WLAs and LAs
for significant pollutant sources shall be made more
stringent if the cumulative loading exceeds the TMDL.

Subsection (g) provides that the Department may ap-
prove effluent trading, provided that: (1) all pollutant
sources comply with applicable technology-based require-
ments; (2) WQPLs specified in § 96.3 are achieved in all
portions of the surface water under consideration; and (3)
the Department has published a description of the efflu-
ent trading procedure in the Pennsylvania Bulletin and
solicited comments thereon.

Subsection (h) provides that steady State modeling at
the design flow conditions listed in Table 1 shall be used
to develop TMDLs, WLAs, and LAs, where continuous
point sources are the primary cause of a violation of
WQPLs, unless an alternative method is approved. The
“design condition” specifications of existing § 93.5(b), and
Table 3 of § 93.7(c) (relating to ammonia-nitrogen) for
continuous point source discharges have been retained in
§ 96.4(i). In addition, design conditions for the applica-
tion of carcinogen criteria under § 93.8a have been
clarified. Also, this subsection provides that an LA may be
a total allotment for nonpoint source loadings and need
not be assigned to individual nonpoint sources.

Subsection (i) provides that the Department shall revise
WLAs and LAs because of new or increased pollutant
loadings. WLAs shall be incorporated into applicable
NPDES permits at or before the expiration date of the
permit. Subsection (j) states that where mathematical
modeling techniques are used to determine TMDLs,
WLAs and LAs, they should be generally accepted in the
scientific community. Subsection (k) provides that the
Department may require NPDES dischargers and other
persons subject to the CSL to conduct appropriate moni-
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toring of pollutant sources and waters to obtain data to
develop TMDLs, WLAs and LAs, and to determine their
effectiveness. Finally, subsection (I) sets forth the burden
of proof for persons challenging TMDLs, WLAs or LAs
prepared by the Department.

Section 96.5. Nutrient discharges.

This section incorporates provisions from existing
88 95.6 and 95.9 and simplifies the regulatory language
to make it easier to understand.

Proposed § 96.5(a) is an adaptation of existing
8 95.9(b)(5) which requires that, whenever feasible, and
environmentally sound, land disposal of wastewater shall
be used to prevent or minimize the discharge of nutrients
if the discharge would threaten surface water quality.
Section 96.5(a) applies to both point and nonpoint source
discharges of nutrients. Nutrients include both phospho-
rous and nitrogen because both have been identified as
potential sources of impairment. Other reasons to include
nitrogen are as follows. Excess total nitrogen may be
present in the water column in several chemical species
including ammonia, nitrite and nitrate. Under certain
conditions of temperature and pH, ammonia can be
directly toxic to fish and aquatic life. Also, nitrite-nitrogen
has been identified as a potential human health risk in
water supplies. If the concentrations of ammonia and
nitrite are below toxic levels, both will exert an oxygen
demand in converting to the more stable nitrate form. In
lakes and impoundments, and occasionally in streams,
nitrogen may be the limiting nutrient and control the
growth of algae and other aquatic plants, thus, using
dissolved oxygen and blocking the penetration of sunlight
which is needed for the growth of submerged aquatic
vegetation (SAV); SAV serves as important habitat for
aquatic life. In addition, the Chesapeake Bay program
requires the reduction of nitrogen. This change makes
this provision consistent with that important program
and furthers the goal of ensuring a healthy and viable
Chesapeake Bay.

The newly proposed subsection (b) is based on existing
§ 95.6(a) and provides that to control eutrophication in a
lake, pond or other impoundment, the Department will
develop a TMDL and associated WLAs, and LAs based on
annual loading estimates. Eutrophication occurs due to
increased levels of nutrients in a lake and is manifested
in algal blooms. Lake trophic status is based on Carlson’s
Trophic Status Index (TSI). If a lake indicates TSI values
of 50—80, the Department requires phosphorus controls
for point sources discharging into the lake or discharging
into waters flowing into the lake.

Finally, proposed subsection (c) is based on existing
§ 95.9(a) and (b)(1) and provides that if the discharge of
phosphorous contributes to impairment of existing or
designated uses in a free flowing surface water, phospho-
rous discharges from point sources shall be limited to 2
mg/l, or less if a TMDL has been developed.

Section 96.6. Heated wastewater discharges.

This section modifies provisions from existing 8§ 97.81
and 97.82 which are proposed to be deleted. Heated
wastewater discharges are discharges that increase, or
have the potential to increase, the temperature of the
receiving surface water such that thermal water quality
criteria are or may be violated. Typically, heated waste
discharges include the discharge of noncontact cooling
water from power plants and other industrial facilities.
Subsection (a) provides that WLAs for point source
discharges of heated wastewater must comply with all
applicable state and Federal requirements; subsection (b)

limits the rate of change in surface water temperature to
no more than 2° during any 1 hour period from a point
source discharge. Subsection (c) provides that a heated
wastewater discharge is limited to: (1) no more than the
applicable temperature criteria established in § 93.7; or
(2) an amount based on a specific evaluation conducted
under section 316(a) of the Federal Clean Water Act.

Section 96.7. Public participation.

This section outlines public participation procedures for
the listing of surface waters requiring TMDLs, and for
the development of TMDLs. This section assures that
interested and affected parties are made aware of and are
involved in TMDL determinations.

Subsection (a) provides that the Department shall
publish a notice in the Pennsylvania Bulletin of the
availability of draft and final lists of surface waters
requiring TMDLs under § 96.4(a), setting forth a 30-day
public comment period. Subsection (b) provides that the
Department shall publish a notice in the Pennsylvania
Bulletin of the availability of any draft or final TMDL
prepared under this chapter, setting forth a 30-day public
comment period, with an opportunity for a public hearing
if there is significant public interest. Where a TMDL is
prepared under § 96.4(b), the notice may be included in
the notice of permit application prepared under
§ 92.61(a).

Chapter 97. Industrial Wastes

The provisions of Chapter 97 are proposed to be deleted
in their entirety. Sections 97.15 and 97.63 are proposed to
be incorporated into 8§ 92.2b, 92.2d(1) and (2) and
92.2d(4) respectively. The reader should refer to the
discussion of the provisions of Chapter 92 in this Pre-
amble for a discussion of the provisions of Chapter 97
proposed to be incorporated in this rulemaking. Chapter
97 generally outlines requirements applicable to the
discharge of industrial wastes to waters of the Common-
wealth. Many of the deleted provisions involve the
pretreatment of industrial wastes by industrial users. The
Department has not received delegation from the EPA to
administer an industrial waste pretreatment program
and does not intend to seek delegation to administer this
program. Accordingly, the pretreatment provisions of ex-
isting Chapter 97 are proposed to be deleted because they
are unnecessary. The Department’'s authority to regulate
pretreatment, as affirmed in Borough of Ridgway v. DER,
1994 EHB 1090, is retained in other provisions of these
regulatory amendments.

F. Benefits, Costs, and Compliance

Executive Order 1996-1 provides for a cost/benefit
analysis of the proposed amendments.

Benefits

Overall, the citizens of this Commonwealth will benefit
from these recommended changes because they provide
appropriate protection of designated and existing uses of
surface waters in this Commonwealth in a more efficient
and easily administerable manner. The proposed amend-
ments reorganize and consolidate existing water manage-
ment regulations in a more understandable manner, and
should help to assure that pollution control actions are as
cost-effective as possible and that pollution control costs
are equitably distributed. The proposed language should
also make it easier for citizens to understand how
NPDES permits are developed and administered, and
how water quality standards are developed and imple-
mented.
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These revisions also assure compliance with applicable
Federal requirements. Under the proposed revisions to
Chapter 92, persons required to obtain a new or renew an
existing NPDES permit may benefit because of the
clarification provided in the amendments, as well as
improved consistency with Federal regulations. In addi-
tion, such persons may benefit by the modification of
some requirements which are more stringent than Fed-
eral regulations without a compelling public interest.
Among the sections modified to make them more closely
mirror Federal requirements are § 92.4 (relating to exclu-
sions from permit requirements), which adds a humber of
activities which would be excluded from the requirement
to obtain an NPDES permit; § 92.11 (relating to duration
of standards for certain new sources), which adds a third
event, the date the discharge begins in the calculation of
the 10-year period during which a point source would not
be subject to a more stringent treatment technology
standard; existing 8 92.41(d) and (e) (relating to monitor-
ing) by providing that the retention period for maintain-
ing monitoring records may be extended during the
course of any unresolved litigation (as opposed to the
current requirement that the records shall be maintained)
and incorporating the language of 40 CFR 122.44(i)(4)
relating to the establishment of monitoring requirements
for stormwater discharges not subject to an effluent
limitation on a case-by-case basis into a new subsection
(9); 8 92.55 (relating to schedules of compliance), which is
revised to provide a 1-year window for compliance before
a compliance schedule is required in a permit as opposed
to the current 9-month window; § 92.65 (relating to
notice to other government agencies), which is revised to
limit the circumstances in which the District Engineer of
the Corps of Engineers may object to the issuance of a
permit consistent with the requirement of section
402(b)(6) of the Federal Clean Water Act (33 U.S.C.A.
§ 1342(b)(6)); and § 92.83 (relating to inclusion of indi-
vidual discharges in general NPDES permits) which has
been revised to provide that an eligible discharger “cer-
tify” that its discharge meets the requirements for cover-
age under a general permit and to provide options for
notification of coverage under the general permit consis-
tent with the provisions of 40 CFR 122.28(b). In addition,
a proposed amendment which would allow the Depart-
ment to grant coverage to an applicant under a general
NPDES permit without the submittal of an NOI will
result in a cost savings.

Compliance Costs

The proposed amendments to Chapters 92 and 93 are
not expected to impose any significant additional compli-
ance costs on the regulated community. Under the pro-
posed revisions to Chapter 96, it is possible that some
activities, including some point source and nonpoint
source activities, may experience additional compliance
costs. For example, 8§ 96.4(f)(2) provides that WLAs and
LAs shall be made more stringent if the cumulative
loading in the waterbody exceeds the TMDL. In addition,
§ 96.4(k) may impose some additional monitoring costs
on NPDES discharges and other persons subject to regu-
lation under the CSL if these entities are required to
develop TMDLs. Decisions on when to require additional
monitoring will be made on a case-by-case basis and
cannot, therefore, be estimated in advance.

Since the TMDLs, WLAs and LAs developed under this
rulemaking will be used as the basis for regulating point
and nonpoint pollutant dischargers, the regulation may
impose additional costs on some of these entities. Other
entities may experience a reduction in treatment costs as
a result of these regulations; the regulations have been

designed to equitably allocate the responsibility for pollu-
tion control among both point and nonpoint source pollut-
ant contributors. Overall, these regulatory changes are
not expected to increase total pollution control expendi-
tures over that which would otherwise be required under
existing regulations.

Compliance Assistance Plan

The proposed amendments to Chapter 92 are primarily
intended to consolidate existing requirements into a
single chapter, clarify existing requirements and make
the State regulations more closely mirror Federal regula-
tions. Compliance assistance is provided to applicants
through numerous guidance documents the Department
has made available for permit applicants and permittees,
and by Department staff through contacts with permit-
tees.

Chapter 96 is primarily aimed at describing how and
when the Department will develop TMDLs, WLAs, LAs
and nonpoint source remediation plans. The Department
is currently undertaking efforts to develop program guid-
ance to address the various issues relating to TMDL
development. Other guidance is in place for conducting
additional monitoring, and for allocating pollution treat-
ment costs equitably when more stringent treatment costs
are required, and is being developed for the achievement
of LAs and WLAs. These guidances should aid regulated
entities in complying with the regulatory requirements.

Paperwork Requirements

These regulatory revisions should have no significant
paperwork impact on this Commonwealth, its political
subdivisions or the private sector. The development of
TMDLs by the Department under Chapter 96 may re-
quire some additional paperwork.

G. Pollution Prevention

In keeping with Governor Ridge's interest in encourag-
ing pollution prevention solutions to environmental prob-
lems, Chapter 92 of these proposed amendments incorpo-
rates language encouraging the use of pollution
prevention techniques, and suggesting measures to be
taken to achieve environmental benefits. The existing
mandatory pollution prevention language contained in
existing § 97.15 has been deleted and replaced with other
language which does not require, but instead suggests
and encourages pollution prevention efforts. Additionally,
the newly proposed Chapter 93 prevents pollution by
incorporating the latest science into the water quality
standards. Chapter 95 retains existing antidegradation
implementation measures, thereby preventing pollution.
Finally, Chapter 96 prevents pollution by more closely
addressing point and nonpoint pollutant sources and
measures to achieve water quality standards in waters
which are threatened or impaired.

H. Sunset Review

These proposed amendments will be reviewed in accord-
ance with the sunset review schedule published by the
Department to determine whether the amendments effec-
tively fulfill the goals for which they were intended. In
addition, revisions to water quality standards are re-
quired to be reviewed by the Department at least once
every 3 years, with the results of the review to be
submitted to the EPA. The proposed revisions to Chapters
93 and 96 constitute the major portion of the Common-
wealth’s triennial water quality standards review.

. Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on August 11, 1998, the Department
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submitted a copy of the proposed amendments to the
Independent Regulatory Review Commission (IRRC) and
to the Chairpersons of the Senate and House Environ-
mental Resources and Energy Committees. In addition to
submitting the proposed amendments, the Department
has provided IRRC and the Committees with a copy of a
detailed regulatory analysis form prepared by the Depart-
ment. A copy of this material is available to the public
upon request.

If IRRC has objections to any portion of the proposed
amendments, it will notify the Department within 10
days of the close of the Committees’ review period. The
notification shall specify the regulatory review criteria
which have not been met by that portion. The Regulatory
Review Act specifies detailed procedures for the Depart-
ment, the Governor and the General Assembly to review
these objections before final publication of the amend-
ments.

J. Public Comments

Written Comments—Interested persons are invited to
submit comments, suggestions or objections regarding the
proposed amendments to the Environmental Quality
Board, P. O. Box 8477, Harrisburg, PA 17105-8477 (ex-
press mail: Rachel Carson State Office Building, 15th
Floor, 400 Market Street, Harrisburg, PA 17101-2301).
Comments submitted by facsimile will not be accepted.
Comments, suggestions or objections must be received by
the Board by October 28, 1998 (within 60 days of
publication in the Pennsylvania Bulletin). Interested per-
sons may also submit a summary of their comments to
the Board. The summary may not exceed one page in
length and must also be received by October 28, 1998
(within 60 days following publication in the Pennsylvania
Bulletin). The one-page summary will be provided to each
member of the Board in the agenda packet distributed
prior to the meeting at which the final-form regulations
will be considered.

Electronic Comments—Comments may be submitted
electronically to the Board at RegComments@Al.dep.
state.pa.us. A subject heading of the proposal and return
name and address must be included in each transmission.
Comments submitted electronically must also be received
by the Board by October 28, 1998.

In addition to general public comment, public comment
is specifically sought on three specific areas of these
amendments. First, during the review of the proposed
amendments to Chapter 92, WRAC proposed the creation
of an additional opportunity for public comment during
the NPDES permitting process. Currently, public com-
ment on proposed sewerage projects requiring an NPDES
permit is provided during the sewage facilities planning
process under the Pennsylvania Sewage Facilities Act,
and when the draft NPDES permit is published in the
Pennsylvania Bulletin. WRAC proposed adding a public
notice and comment period upon receipt of the application
for an NPDES permit. It was agreed to seek additional
input on this recommendation in the Preamble to the
proposed rulemaking. Individuals interested in this issue
are encouraged to submit comments. Second, in the
proposed amendments, potable water supply has been
retained as a Statewide water use in § 93.4 so that,

except in three specified circumstances, water quality
criteria for the protection of potable water supply are
applicable to all surface waters. The Board is soliciting
comment on whether protection of potable water supply
should continue to be a Statewide use, or whether it
should be changed so that applicable water quality
criteria are only applied at existing or planned potable
water supply intakes. It should be noted that if this
change is made, public health based fish consumption
criteria will continue to be applied Statewide, because of
the proposed change to the “Fishing” use category in
§ 93.3. Third, comment is sought on alternative methods
of analysis for color for those situations for which a more
accurate method of analysis than the platinum cobalt
scale may be appropriate.

K. Public Hearings

The Board will hold three public hearings for the
purpose of accepting comments on this regulatory pro-
posal. Each of the hearings will include an afternoon
session beginning at 3 p.m. and an evening session
beginning at 7 p.m. The date and locations are listed as
follows:

October 15, 1998 Department of Environmental
Protection
Southwest Regional Office
400 Waterfront Drive
Pittsburgh, PA

October 20, 1998 Department of Environmental
Protection
Southcentral Regional Office
Susquehanna River Conference Room
909 Elmerton Avenue
Harrisburg, PA

October 22, 1998 Department of Environmental
Protection
Southeast Regional Office
Suite 6010, Lee Park
555 North Lane
Conshohocken, PA

Persons wishing to present testimony at a hearing are
requested to contact Kate Coleman at the Environmental
Quality Board, P. 0. Box 8477, Harrisburg, PA 17105-
8477, (717) 787-4526, at least 1 week in advance of the
hearing to reserve a time to present testimony. Oral
testimony is limited to 10 minutes for each witness.
Witnesses are requested to submit three written copies of
oral testimony to the hearing chairperson at the hearing.
Organizations are limited to designating one witness to
present testimony on their behalf at each hearing.

Persons in need of accommodations as provided for in
the Americans With Disabilities Act of 1990 should
contact Kate Coleman at (717) 787-4526 or through the
Pennsylvania AT&T Relay Service at (800) 654-5984
(TDD) to discuss how the Department may accommodate
their needs.

JAMES M. SEIF,
Chairperson

Fiscal Note: 7-338. No fiscal impact; (8) recommends
adoption.
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Annex A

PART |I. DEPARTMENT OF ENVIRONMENTAL
PROTECTION

Subpart C. PROTECTION OF NATURAL
RESOURCES

ARTICLE Il. WATER RESOURCES

CHAPTER 92. NATIONAL POLLUTANT
DISCHARGE ELIMINATION SYSTEM
PERMITTING, MONITORING AND COMPLIANCE

GENERAL PROVISIONS
§ 92.1. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Administrator—The Administrator of the [ United
States Environmental Protection Agency | EPA.

Applicable effluent standards and limitations—State,
interstate and Federal effluent standards and limita-
tions to which a discharge is subject under the State and
Federal Acts, including, but not limited to, water
quality-based and technology-based effluent limita-
tions, standards of performance, toxic effluent standards
and prohibitions, best management practices and
pretreatment standards.

Applicable water quality standards—Water quality
standards to which a discharge is subject under the State
and Federal Acts, and regulations promulgated
thereto [ and which have been either:

(i) Approved or permitted to remain in effect by
the Administrator under section 303(a) or (c) of the
Federal Water Pollution Control Act (33 U.S.C.A.
§ 1313(a) or (c)).

(ii) Promulgated by the Administrator under sec-
tion 303(b) or (c) of the Federal Water Pollution
Control Act (33 U.S.C.A. § 1313(b) or (c)). ]

Application—The Department’s form for applying
for approval to discharge pollutants to surface
waters of this Commonwealth under a new NPDES
permit, or reissuance of an existing NPDES permit,
or the modification, revision or transfer of an
existing NPDES permit.

Average annual discharge limitation—The high-
est allowable average of daily discharges over a
calendar year, calculated as the sum of all daily
discharges measured during a calendar year di-
vided by the number of daily discharges measured
during that year.

Average monthly discharge limitation—The high-
est allowable average of daily discharges over a
calendar month, calculated as the sum of all daily
discharges (a minimum of 4 daily discharge sample
results is recommended for toxics; 10 is preferred)
measured during a calendar month divided by the
number of daily discharges measured during that
month.

Average weekly discharge limitation—The highest
allowable average of daily discharges over a calen-
dar week, calculated as the sum of all daily dis-
charges measured during a calendar week divided
by the number of daily discharges measured during
that week.

BAT—Best available technology—The maximum
degree of effluent reduction attainable through the
application of the best treatment technology eco-
nomically achievable within an industrial category
or subcategory, or other category of discharger,
taking into account the age of equipment and
facilities involved, the process employed, the engi-
neering aspects of the application of various types
of control techniques and process changes (includ-
ing in-plant source reduction measures in addition
to end of pipe controls), the cost of achieving the
effluent reduction, nonwater quality environmental
impacts (including energy requirements), and other
factors the Department deems appropriate. The
term includes categorical effluent limitation guide-
lines (ELGs) promulgated by the EPA under section
304(b) of the Federal Act (33 U.S.C.A. § 1314(b)). For
sewage treatment plants, BAT is secondary treat-
ment as defined in § 92.2c(b) (relating to minimum
sewage treatment requirements). Dischargers of to-
tal residual chlorine (TRC), including sewage treat-
ment plants, may establish BAT under this chapter.

BMP—Best management practices—Schedules of
activities, prohibitions of practices, maintenance
procedures and other management practices to pre-
vent or reduce pollution to surface waters of this
Commonwealth. The term includes pollution pre-
vention measures; source reduction procedures;
water conservation practices; erosion and sedimen-
tation control plans; stormwater management mea-
sures; and treatment requirements, operating pro-
cedures, and practices to control plant site runoff,
spillage, or leaks, sludge or waste disposal, or
drainage from raw material storage.

Bypass—The intentional diversion of wastewater
from a portion of a treatment facility after the
headworks.

CCW—Contact cooling water—Cooling water that
comes into contact with any raw material, interme-
diate product, finished product, byproduct or waste
product, or which otherwise has the potential to
become contaminated.

CSO—Combined sewer overflow—Any intermittent
overflow, or other untreated discharge from a mu-
nicipal combined sewer system (including domestic,
industrial and commercial wastewater, and
stormwater) which results from a flow in excess of
the dry weather carrying capacity of the system.

Combined sewer system—A sewer system which
has been designed to serve as both a sanitary sewer
and a storm sewer.

Complete application—An application which con-
tains an application form properly completed,
signed and witnessed, a filing fee, proof of munici-
pal notification, proof of local newspaper publica-
tion, standard reports and forms required by the
Department to process a permit and other data
required by the Department.

Concentrated animal feeding operations—Animal
feeding operations which meet the criteria in 40
CFR Part 122, Appendix B (relating to criteria for
determining a concentrated animal feeding opera-
tion), or which the Department designates under
the criteria in 40 CFR 122.23(c) (relating to concen-
trated animal feeding operations).
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Concentrated aquatic animal production facil-
ity—A hatchery, fish farm or other facility which
meets the criteria in 40 CFR Part 122, Appendix C
(relating to criteria for determining a concentrated
aquatic animal production facility), or which the
Department designates under the criteria in 40
CFR 122.24(c) (relating to concentrated aquatic ani-
mal production facilities).

Conventional pollutant—Biochemical oxygen de-
mand, carbonaceous biochemical oxygen demand,
nitrites, nitrate nitrogen, phosphorous, suspended
solids, pH, fecal coliform, and oil and grease.

Daily discharge—The discharge of a pollutant
measured during a calendar day or any 24-hour
period that reasonably and accurately represents
the calendar day for purposes of sampling. For
pollutants with limitations expressed in terms of
mass, the daily discharge is calculated as the total
mass of the pollutant discharged over the day. For
pollutants with limitations expressed in other units
of measurement, daily discharge is calculated as
the average measurement of that pollutant during
the day.

[ Department—The Department of Environmental
Resources of the Commonwealth.

Director—The Director of the Bureau of Water
Quality Management of the Department or his des-
ignee. ]

Discharge—An addition of any pollutant to [ navi-
gable ] surface waters of this Commonwealth from a
point source, including additions of pollutants from
surface runoff and stormwater which is collected or
channelized; discharges through pipes, sewers or
other conveyances which do not lead to a treatment
works; and discharges through pipes, sewers or
other conveyances.

Draft permit—A document prepared by the De-
partment indicating the Department’s tentative de-
cision to issue or deny, modify, revoke or reissue a
permit.

Effluent limitation or standard—A restriction estab-
lished by the [ Commonwealth ] Department or the
Administrator on quantities, rates and concentrations of
chemical, physical, biological and other constituents
which are discharged from point sources into [ navi-
gable ] surface waters, including BMP’s and schedules
of compliance.

ELG—Effluent limitations guideline—A regulation
published by the Administrator under section
304(b) of the Federal Act (33 U.S.C.A. § 1314(b)), or
by the Department, used to revise or adopt effluent
limitations.

[ EPA—The United States Environmental Protec-
tion Agency. ]

Existing discharge—A discharge which is not a
new discharge or a new source.

Facility or activity—Any NPDES point source or
other operations, lands or activities which require
coverage under the NPDES Program, or are associ-
ated with an NPDES discharge.

Federal Act—The Federal Water Pollution Control Act
[, act of June 30, 1948 (Ch. 758, 62 Stat 1155) | (33

U.S.C.A. 8§ 1251—1376), also known as the Clean
Water Act or CWA.

* * * * *

Industrial user—Those industries identified in the
Standard Industrial Classification Manual, [ Bureau ]

Office of [the] Management and Budget, [ 1967 ]
1987, as amended and supplemented, under the category
“Division D-Manufacturing” and other classes of signifi-
cant waste producers, as by regulation, the Administrator
deems appropriate.

Industrial waste—A liquid, gaseous, radioactive,
solid or other substance, not sewage, resulting from
manufacturing or industry, or from an establish-
ment, and mine drainage, refuse, silt, coal mine
solids, rock, debris, dirt and clay from coal mines,
coal collieries, breakers or other coal processing
operations. The term includes all of these sub-
stances whether or not generally characterized as
waste.

Instantaneous maximum effluent limitation—The
highest allowable discharge of a concentration or
mass of a substance at any one time as measured by
a grab sample.

* * * * *

LA—Load allocation—The portion of a surface
water’s loading capacity that is assigned or allo-
cated to existing and future nonpoint sources and
natural quality.

Large municipal separate storm sewer system—A
municipal separate storm sewer system defined in
40 CFR 122.26(b)(4) (relating to stormwater dis-
charge (application to State NPDES programs)).

Loading capacity—The greatest amount of load-
ing expressed in terms of mass per unit time,
toxicity or other appropriate measure, that a sur-
face water can receive, while still achieving the
water quality protection levels and other require-
ments in Chapter 96 (relating to water quality
standards implementation).

Log sorting and log storage facilities—Facilities
whose discharges result from the holding of un-
processed wood, for example, logs or roundwood
with bark or after removal of bark held in self-
contained bodies of water (mill ponds or log ponds)
or stored on land where water is applied intention-
ally on the logs (wet decking). (See 40 CFR Part
429, Subpart J (relating to log washing), including
the effluent limitations guidelines.

Major facility—An NPDES facility or activity clas-
sified as such by the Regional Administrator in
conjunction with the Department.

Maximum daily discharge limitation—The highest
allowable daily discharge.

Medium municipal separate storm sewer sys-
tem—A municipal separate storm sewer system as
defined in 40 CFR 122.26(b)(7).

Minor discharge—A discharge which has a total volume
of less than 50,000 gallons on every day of the year, does
not affect the waters of another state, and is not identi-
fied by the [ Director ] Department, the Regional Ad-
ministrator, or by the Administrator in regulations issued
under section 307(a) of the Federal Act (33 U.S.C.A.
§ 1317(a)) as a discharge which is not a minor discharge.
If there is more than one discharge from a facility and the
sum of the volumes of all discharges from the facility
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exceeds 50,000 gallons on any day of the year, then no
discharge from the facility is a minor discharge.

Municipal separate storm sewer—A separate
storm sewer (including roads with drainage sys-
tems, municipal streets, catch basins, curbs, gut-
ters, ditches, manmade channels or storm drains)
which is all of the following:

(i) Owned or operated by a state, city, town,
borough, county, district, association or other pub-
lic body (created by or under State law) having
jurisdiction over disposal of sewage, industrial
wastes, stormwater or other wastes, including spe-
cial districts under State law such as a sewer
district, flood control district or drainage district,
or similar entity, or a designated and approved
management agency under section 208 of the Fed-
eral Act (33 U.S.C.A. § 1288) that discharges to
surface waters of this Commonwealth.

(ii) Designed or used for collecting or conveying
stormwater.

(iii) Not a combined sewer.
(iv) Not part of a POTW.

NOI—Notice of intent—A complete form submitted
for NPDES general permit coverage which contains
information and certifications required by the
terms of the permit and by 8§ 92.81—92.83 (relating
to general permits). An NOI is not an application.

NPDES form—An issued NPDES permit and a [ na-
tional ] National form developed for use in the NPDES,
including [ the Refuse Act application,] the
[NPDES] application[,] and the NPDES reporting
form.

NPDES permit—A permit or equivalent document or
requirements issued by the Administrator, or, [Where]

when appropriate, by the [ Director] Department
after enactment of the Federal Water Pollution Control
Act Amendments of 1972 (33 U.S.C.A. 88 1281 and 1361),
to regulate the discharge of pollutants [ pursuant to ]
under section 402 of the Federal Act (33 U.S.C.A.
§ 1342).

NPDES primary industry categories—The primary
industry categories in 40 CFR Part 122, Appendix A
(relating to NPDES primary industry categories),
which is hereby incorporated by reference.

NPDES reporting form—The form for reporting moni-
toring results approved by the Administrator for use in
this Commonwealth, also referred to as a discharge
monitoring report (DMR), which includes any
supplemental forms provided by the Department.

* * * * *

Natural quality—The water quality conditions
that exist or that would reasonably be expected to
exist in the absence of human related activity.

[ Navigable waters—Surface streams in this Com-
monwealth, lakes connected thereto, Lake Erie and
the Delaware Estuary. ]

New discharger—A building, structure, facility,
activity or installation from which there is or may
be a discharge of pollutants that did not commence
the discharge at a particular site prior to August

13, 1979, which is not a new source, and which has
never received a final effective NPDES permit for
discharges at that site.

New source—A building, structure, facility activ-
ity or installation from which there is or may be a
discharge of pollutants, the construction of which
commenced after promulgation of standards of per-
formance under section 306 of the Federal Act (33
U.S.C.A. § 1316) which are applicable to the source,
or after proposal of standards of performance in
accordance with section 306 of the Federal Act
which are applicable to the source.

Noncontact cooling water—Cooling water that
does not contact any raw material, intermediate
product, finished product, byproduct or waste
product.

Nonconventional pollutant—A pollutant which is
not a conventional or toxic pollutant.

[ NPDES application—The form for application
for an NPDES permit approved for use in this
Commonwealth by the Administrator ].

Operator—A person responsible for the operation
or maintenance, or both, of a facility or activity
with a discharge subject to this chapter.

Owner—The person holding legal title to a facility
or activity with a discharge subject to this chapter.

POTWs—Publicly owned treatment works—A de-
vice or system used in the treatment (including
recycling and reclamation) of municipal sewage or
industrial wastes of a liquid nature which is owned
by a state or municipality. The term includes sew-
ers, pipes or other conveyances only if they convey
wastewater to a POTW providing treatment.

Person—Any individual, public or private corpora-
tion, partnership, association, municipality or political
subdivision of the Commonwealth, institution, author-
ity, firm, trust, estate, receiver, guardian, personal
representative, successor, joint venture, joint stock
company, fiduciary; department, agency or instru-
mentality of State, Federal or local government, or
an agent or employe thereof, or any other legal
entity.

Point source—Any discernible, confined or discrete con-
veyance, including, but not limited to, any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation,
landfill leachate collection system, or vessel or other
floating craft, from which pollutants are or may be
discharged. The following are point sources requir-
ing NPDES permits for discharges:

(i) Industrial waste discharges.
(ii) Sewage discharges.
(iii) Concentrated animal feeding operations.

(iv) Concentrated aquatic animal production
facilities.

(v) Discharges from aquaculture projects.

(vi) Discharges of stormwater associated with in-
dustrial activity, including discharges from
stormwater associated with construction activity.

(vii) Discharges of stormwater from large and
medium separate storm sewers.

(viii) Silvicultural point sources.
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(ix) Other discharges of pollutants from a dis-
cernible, confined or discrete conveyance.

Pollutant—[ Dredged spoil, solid waste, incinera-
tor residue, sewage, garbage, sewage sludge, muni-
tions, chemical wastes, biological materials, radio-
active materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial,
municipal, and agricultural waste discharged into
water. This term does not mean “sewage from
vessels” within the meaning of section 312 of the
Federal Act (33 U.S.C.A. § 1322), or water, gas, or
other material which is injected into a well to
facilitate production of oil or gas, or water derived
in association with oil or gas production and dis-
posed of in a well, if the well used either to
facilitate production or for disposal purposes is
approved by authority of the state in which the
well is located, and if such state determines that
such injection or disposal will not result in the
degradation of ground or surface water resources. |
Any contaminant or other alteration of the physi-
cal, chemical, biological or radiological integrity of
surface water which causes or has the potential to
cause pollution as defined in section 1 of the State
Act (35 P. S. 8§ 691.1).

Pollution prevention—Source reduction and other
practices that reduce or eliminate the creation of
pollutants through increased efficiency in the use
of raw materials, energy, water or other resources,
or protection of natural resources by conservation.

Primary industrial facility—An industrial facility
in a primary industrial category, as defined in 40
CFR 122.2 (relating to definitions).

Process wastewater—Water which, during manu-
facturing or processing, comes into direct contact
with or results from the production or use of any
raw material, intermediate product, finished prod-
uct, byproduct or waste product. The term also
includes any type of discharge which is covered by
an ELG.

[ Refuse Act—Section 13 of the River and Harbor
Act of March 3, 1899 (33 U.S.C.A. 88 401—413).

Refuse Act application—The application for a per-
mit under the Refuse Act.

Refuse Act permit—Any permit issued under the
Refuse Act. ]

* * * * *

Rock crushing and gravel washing facilities—
Facilities which process crushed and broken stone,
gravel and riprap (See 40 CFR Part 436, Subpart B
(relating to crushed stone subcategory), including
the effluent limitations guidelines).

SSO—Sanitary sewer overflow—An intermittent
overflow of wastewater, or other untreated dis-
charge from a separate sanitary sewer system
(which is not a combined sewer system), which
results from a flow in excess of the carrying capac-
ity of the system or from some other cause prior to
reaching the headworks of the sewage treatment
facility.

* * * * *

Separate storm sewer—A conveyance or system of
conveyances (including pipes, conduits, ditches and
channels) primarily used for collecting and convey-
ing stormwater runoff.

Separate storm sewer overflow—An event during
which stormwater runoff collected in a separate
storm sewer system is discharged from points on
the separate storm sewer system into surface wa-
ters of this Commonwealth.

Sewage—A substance that contains any of the
waste products or excrementitious or other dis-
charge from the bodies of human beings or animals.

Silvicultural point source—A discernible, con-
fined and discrete conveyance related to rock
crushing, gravel washing, log sorting or log storage
facilities which are operated in connection with
silvicultural activities and from which pollutants
are discharged into waters of this Commonwealth.
The term does not include nonpoint source
silvicultural activities such as nursery operations,
site preparation, reforestation and subsequent cul-
tural treatment, thinning, prescribed burning, pest
and fire control, harvesting operations, surface
drainage, or road construction and maintenance
from which there is runoff.

Single residence sewage treatment plant—A sys-
tem of piping, tanks or other facilities serving a
single family residence located on a single family
residential lot, which collects, disposes and treats
solely direct or indirect sewage discharges from the
residence into surface waters of this Common-
wealth.

* * * * *

Stormwater—Stormwater runoff, snow melt run-
off and surface runoff and drainage.

Stormwater discharge associated with construc-
tion activity—The discharge or potential discharge
into surface waters of this Commonwealth, munici-
pal separate storm sewers or nonmunicipal sepa-
rate storm sewers from any conveyance which is
used for collecting and conveying stormwater and
which is related to construction activities including
clearing, grubbing, grading and excavation. These
activities require a permit under this chapter
whether or not they discharge to waters of this
Commonwealth. The term does not include opera-
tions that result in the disturbance of less than 5
acres of total land area which are not part of a
larger common plan of development or sale.

Stormwater discharge associated with industrial
activity—The discharge from any conveyance which
is used for collecting and conveying stormwater
and which is directly related to manufacturing,
processing or raw materials storage areas at an
industrial area, as defined in 40 CFR 122.26(b)(14)
which is incorporated by reference.

Surface waters—Perennial and intermittent
streams, rivers, lakes, reservoirs, ponds, wetlands,
springs, natural seeps and estuaries, excluding wa-
ter at facilities approved for wastewater treatment
such as wastewater treatment impoundments, cool-
ing water ponds and constructed wetlands used as
part of a wastewater treatment process.

TMDL—Total maximum daily load—The sum of
the individual wasteload allocations for point
sources, load allocations for nonpoint sources,
natural quality and a margin of safety.

Toxic pollutant—Those pollutants, or combinations of
pollutants, including disease-causing agents, which after
discharge and upon exposure, ingestion, inhalation, or
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assimilation into any organism, either directly from the
environment or indirectly by ingestion through food
chains, [ will ] may, on the basis of information available
to the Administrator or Department, cause death, dis-
ease, behavioral abnormalities, cancer, genetic mutations,
physiological malfunctions, including malfunctions in re-
production, or physical deformations in [such] these
organisms or their offspring.

WETT—Whole effluent toxicity testing—A test, sur-
vey, study, protocol or assessment which includes
the use of aquatic, bacterial, invertebrate or verte-
brate species to measure acute or chronic toxicity,
and any biological or chemical measure of bioac-
cumulation, bioconcentration or impact on estab-
lished aquatic and biological communities. The
term includes any established, scientifically defen-
sible method which is sufficiently sensitive to meas-
ure toxic effects.

WLA—Wasteload allocation—The portion of a sur-
face water’s loading capacity that is allocated to
existing and future point source discharges.

Water quality-based effluent limitation—An efflu-
ent limitation derived from application of the re-
quirements, methods, and procedures in Chapters
16, 93, 95 and 96.

Water quality standards—The combination of wa-
ter uses to be protected and the water quality
criteria necessary to protect those uses.

Wetlands—Areas that are inundated or saturated
by surface or groundwater at a frequency and
duration sufficient to support, and that under nor-
mal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated
soil conditions, including swamps, marshes, bogs
and similar areas.

Whole effluent toxicity—The total toxic effect of
an effluent measured directly with a toxicity test.

PERMITS

§ 92.2. Incorporation of Federal regulations by ref-
erence.

(a) Except as specified in subsection (c), the Fed-
eral NPDES regulations in subsection (b), including
all appendices, future amendments and supple-
ments thereto, are hereby incorporated by refer-
ence to the extent that these provisions are appli-
cable and not contrary to Pennsylvania law. In the
event of any conflict among Federal and Pennsylva-
nia regulatory provisions, the provision expressly
set out in this chapter shall be utilized. Whenever
the requirements of this chapter are more stringent
than the requirements of the Federal Act or Federal
regulations, the requirements of this chapter apply.

(b) The following Federal regulatory provisions
in 40 CFR are incorporated by reference:

(1) 122.2 (relating to definitions).
(2) 122.4 (relating to prohibitions).
(3) 122.5 (relating to effect of a permit).

(4) 122.7(b) (relating to confidentiality of informa-
tion).

(5) 122.21(9)(1)—(7), (9)(9)—(13), (h)(1), (M)(6) and
(p) (relating to application for permit).

(6) 122.23 (relating to concentrated animal feed-
ing operations).

(7) 122.24 (relating to concentrated aquatic ani-
mal production facilities).

(8) 122.25 (relating to aquaculture projects).

(9) 122.26(a)—(b), (c)(1), (d), (e)(1), (3)—(7) and
()—(g) (relating to stormwater discharges).

(10) 122.27 (relating to silvicultural activities).

(11) 122.29 (relating to new sources and new dis-
charges).

(12) 122.41(a)—(m) (relating to conditions appli-
cable to all permits).

(13) 122.42 (relating to additional conditions ap-
plicable to all permits).

(14) 122.43 (relating to establishing permit condi-
tions).

(15) 122.44 (relating to establishing limitations,
standards, and other permit conditions).

(16) 122.45 (relating to calculating NPDES permit
conditions).

(17) 122.48 (relating to requirements for record-
ing and reporting monitoring results).

(18) 122.50 (relating to disposal of pollutants into
wells, into publicly owned treatment works or by
land application).

(19) 122.61—122.64 (relating to transfer, modifica-
tion, revocation and reissuance, and termination of
permits).

(20) 125.1—125.3 (relating to criteria and stan-
dards for imposing technology-based treatment re-
quirements under sections 301(b) and 402 of the
act).

(21) 125.10—125.11 (relating to criteria for issu-
ance of permits to aquaculture projects).

(22) 125.70—125.73 (relating to criteria for deter-
mining alternative effluent limitations under sec-
tion 316(a) of the act).

(23) 125.100—125.104 (relating to criteria and
standards for best management practices autho-
rized under section 304(e) of the act).

(¢) Any new or amended Federal regulation en-
acted after ______ (Editor’s Note: The blank refers
to the effective date of adoption of this proposal.)
which creates a variance to existing substantive or
procedural NPDES permitting requirements is not
incorporated by reference.

§ 92.2a. Treatment requirements.

(a) Specific treatment requirements and effluent
limitations for each discharge shall be established
based on the more stringent of requirements speci-
fied in Chapters 93, 95 and 96 (relating to water
quality standards; wastewater quality standards
and; and water quality standards implementation),
the applicable treatment requirements and effluent
limitations to which a discharge is subject under
this chapter and the Federal Act or the treatment
requirements and effluent limitations of this title.
Specific treatment requirements and effluent limi-
tations for waste discharges from combined sewer
overflows shall be established based on applicable
treatment requirements and effluent limitations to
which the discharge is subject under the Federal
Act.
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(b) When interstate or international agencies un-
der an interstate compact or international agree-
ment establish applicable effluent standards and
limitations for dischargers of this Commonwealth
which are more stringent than those required by
this title, the more stringent stamdards and limita-
tions apply.

(c) If the Department has confirmed the presence
or critical habitat of endangered or threatened,
Federal or Pennsylvania species listed in “The
Pennsylvania Natural Diversity Inventory” (PNDI),
discharges to these waters shall be limited to en-
sure protection of these species and critical habitat.

§ 92.2b. Pollution prevention.

(a) Permittees are encouraged to maximize the
use of pollution prevention approaches including:
resource reduction through materials substitution,
process changes, wastewater conservation, waste-
water reuse and wastewater recycling.

(b) The pollution load (in terms of mass) of
wastes generated should be reduced by permittees,
prior to any required treatment, to the maximum
extent practicable by the application of pollution
prevention techniques including any combination
of the following: in-plant process changes, materials
substitution, segregation of wastestreams of differ-
ing strengths and constituents, reduction in the
volume of water use, in-plant recycling and reuse of
water or other constituents in the wastewater, and
by improvements in general housekeeping prac-
tices within the facility which minimize the need
for water-based cleanup. Actions which minimize
the contamination of sewage sludge while maximiz-
ing its beneficial reuse are encouraged. The most
highly effective pollution prevention program may
eliminate the need for the discharge of wastewater
to surface waters, potentially eliminating the need
for a permit required under this chapter. POTWs
should encourage pollution prevention practices by
dischargers to their systems. A permittee should
implement or cause to be implemented a Pollution
Prevention Plan (PPP).

§ 92.2c. Minimum sewage treatment requirements.

(a) Sewage, except that discharged from a com-
bined sewer overflow which is in compliance with
§ 92.21a(f) (relating to additional application re-
quirements for classes of dischargers), shall be
given a minimum of secondary treatment.

(b) Secondary treatment for sewage is that treat-
ment which accomplishes the following:

(1) Compliance with the requirements of second-
ary treatment as defined by the Administrator un-
der section 304 of the Federal Act (33 U.S.C.A.
§ 1314). The regulations promulgated by the EPA in
40 CFR Part 133 (relating to secondary treatment
regulations) including amendments thereto, are in-
corporated by reference.

(2) Provision of effective disinfection to control
disease-producing organisms during the swimming
season—May 1 through September 30. Effective dis-
infection to control disease-producing organisms
shall be defined as the product of an effluent which
will contain a concentration not greater than 200/
100 milliliters of fecal coliform organisms as a
geometric mean value nor greater than 1,000/100
milliliters of these organisms in more than 10% of
the samples tested.

(3) Provision for the disposal or beneficial use of
sludge in accordance with applicable Department
regulations.

(4) Reduction to the maximum extent practicable,
after direct application or encouragement of pollu-
tion prevention approaches including in-process
recycling and reuse, the discharge of oils, greases,
acids, alkalis and toxic, taste or odor-producing
substances inimical to the public interest.

§ 92.2d. Technology-based standards.

Discharges that are regulated by this chapter
shall meet the following minimum requirements
when applicable:

(1) EPA-promulgated effluent limitation guide-
lines established under section 304 of the Federal
Act (33 U.S.C.A. § 1314).

(2) For those industrial categories for which no
effluent limitations have been established under
paragraph (1), Department-developed, technology-
based limitations established in accordance with 40
CFR 125.3 (relating to technology-based treatment
requirement in permits).

(3) For facilities utilizing chlorine, the following
applies:

(i) For those facilities utilizing chlorine which
discharge to surface waters, an effluent limitation
representing the BAT for the discharge of total
residual chlorine (TRC). If the EPA adopts a Na-
tional categorical ELG for TRC for a specific indus-
try or activity under section 301 or 304(b) of the
Federal Act (33 U.S.C.A. §§ 1311 and 1314(b)), that
ELG constitutes BAT for the industry or activity. If
the EPA has not promulgated a National ELG for an
industry or activity, the Department may develop a
facility-specific BAT effluent limitation. Factors
which will be considered in developing a facility-
specific BAT effluent limitation include the age of
equipment and facilities involved, the engineering
aspects of the application of various types of con-
trol techniques and alternatives to the use of chlo-
rine or reductions in the volume of chlorine used
during the disinfection process, other pollution
prevention approaches, the cost of achieving the
effluent reduction, nonwater quality environmental
impacts (including energy requirements) and other
factors the Department deems appropriate. For
facilities when the EPA has not promulgated a
National ELG for an industry or activity, and the
Department has not developed a facility-specific
BAT effluent limitation under the factors in this
subparagraph, an effluent limitation for TRC of 0.5
mg/l (30-day average) shall constitute BAT.

(ii) Facilities utilizing chlorine which discharge
to exceptional value waters or high quality waters
where necessary economic or social justification of
significant public value and other factors have not
been demonstrated under applicable State or Fed-
eral law or regulations shall discontinue the use of
chlorine or dechlorinate their effluents prior to
discharge into the waters.

(4) For oil-bearing wastewaters, the following ap-
plies:

(i) Oil-bearing wastewaters, except those from
petroleum marketing terminals, discharged into
surface waters shall comply with all of the follow-
ing:
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(A) At no time cause a film or sheen upon or
discoloration of the waters of this Commonwealth
or adjoining shoreline.

(B) At no time contain more than 15 milligrams of
oil per liter as a daily average value nor more than
30 milligrams of oil per liter at any time, or what-
ever lesser amount the Department may specify for
a given discharge or type of discharge as being
necessary for the proper protection of the public
interest or to meet any requirements based upon
the Federal Act.

(ii) Pollution prevention approaches, including
source reduction, or recycling and environmentally
safe reuse of oils, in order to reduce the volume of
oil discharged to levels below those allowed by
clause (A) are encouraged.

(iii) Petroleum marketing terminals shall be pro-
vided with facilities to remove oil from waters,
including stormwater runoff, before discharge into
surface waters. Compliance with this paragraph
shall constitute compliance with clause (A) except
to the extent that the Federal Act imposes a more
stringent requirement. Pollution incident preven-
tion plans as described in § 91.34 (relating to activi-
ties utilizing pollutants) are required for all petro-
leum marketing terminals.

(iv) Unless it can be shown that an alternate
design is equivalent, oil removal facilities of petro-
leum marketing terminals shall consist of an Ameri-
can Petroleum Institute (A.P.l.) listed oil separator.

(Editor’'s Note: Section 91.34 is the subject of a separate
rulemaking as outlined at 27 Pa.B. 4343 (August 23,
1997). That section incorporates provisions of existing
§ 101.3.)

§ 92.3. Permit requirement.

[ No person shall] A person may not discharge
pollutants from a point source into [ navigable ] sur-
face waters except as authorized under [ a] an NPDES
permit.

§ 92.4. Exclusions from permit requirements.

(@) The following are excluded from the requirement of
obtaining an NPDES permit under this chapter:

(1) [ Agricultural ] Introduction of pollutants
from nonpoint source agricultural activities[ , except
this exclusion shall not apply to] and irrigation
return flows. As used in this paragraph, “irrigation return
flows” means [ surface water containing ] pollutants
discharged into [ navigable] surface waters from a
discernible, confined[,] and discrete conveyance which
results from the controlled application of water by any
person to land used primarily for crops, forage growth[ , ]
or nursery operations[, and “surface water” means
water that forms exclusively across the surface of
the land from the point of application to the point
of discharge ].

(2) Silviculture activities, except that this exclusion
[ shall ] does not apply to silvicultural point sources.
[ As used in this paragraph, “silvicultural point
sources” means any discernible, confined, and dis-
crete conveyance related to rock crushing, gravel
washing, log sorting, or log storage facilities which

are operated in connection with silvicultural activi-
ties and from which pollutants are discharged into
navigable waters. ]

(3) Sewage from vessels within the meaning of
section 312 of the Federal Act (33 U.S.C.A. § 1322).

(4) Water, gas or other material which is injected
into a well to facilitate production of oil or gas, or
water derived in association with oil and gas pro-
duction and disposed of in a well, if the well is used
either to facilitate production or for disposal pur-
poses, is approved by authority of the Department,
and if the Department determines that the injection
or disposal will not result in the degradation of
ground or surface water resources.

(5) Discharges of dredged or fill material into
waters of the United States which are regulated
under section 404 of the Federal Act (33 U.S.C.A.
§ 1344).

(6) Indirect discharges:

(i) Except as provided in subparagraph (ii), the
discharge of sewage, industrial wastes or other
pollutants into a POTW or privately owned treat-
ment works which is, or will be when connected,
conveying and treating the discharge into the sys-
tem, and is operated and maintained in accordance
with the State Act, rules and regulations promul-
gated thereto, the permit and any applicable or-
ders.

(ii) The Department may require that an indirect
discharger of sewage, industrial waste or other
pollutants obtain a permit under the State Act to
discharge into a POTW or privately owned treat-
ment works where necessary to assure protection
of waters of this Commonwealth in situations in-
cluding, but not limited to, where the indirect
discharger has failed to take adequate measures to
prevent, reduce or otherwise eliminate the dis-
charge through pollution prevention techniques or
to take adequate measures to pretreat its discharge
prior to conveying the discharge to the POTW, or
otherwise resulting in interference with proper
operations of the POTW, upsets at the POTW or
pass-throughs of pollutants.

(7) A discharge in compliance with the instruc-
tions of the Department in an environmental emer-
gency cleanup situation remediating a one time
spill or release of pollutants, or the instructions of
an on-scene coordinator under 40 CFR Part 300 or
33 CFR Part 153 (relating to National Oil and
Hazardous Substances Pollution Contingency Plan;
and control of pollution by oil and hazardous sub-
stances, discharge removal), where necessary to
abate an imminent threat to the public health or
safety.

* * * * *

§ 92.5a. Concentrated animal feeding operations.

(a) Except as provided in subsection (b), owners
or operators of concentrated animal feeding opera-
tions will be deemed to have an NPDES general
permit by rule if the operation meets the following
conditions:

(1) The operation has a nutrient management
plan under § 83.261 (relating to general) which has
been approved in accordance with Chapter 83 (re-
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lating to State Conservation Commission) and the

or treatment requirements, it shall be the duty of

operation consists of at least 301 but not more than 109 permittee of facilities affected thereby, upon

animal equivalent units.

(2) The operation does not have or is not propos-
ing a discharge to surface waters.

(3) The operation is in compliance with appli-
cable provisions of Chapter 83.

(4) The operator implements and maintains a
nutrient management plan in accordance with
Chapter 83.

(b) Subsection (a) does not apply to concentrated
animal feeding operations described in paragraphs
(1) and (2). These operations shall apply for an
individual NPDES permit.

(1) Those operations which have or are proposing
more than 1,000 animal equivalent units as defined
in the Nutrient Management Act (3 P.S. 88 1701—
1718).

(2) Those operations which the Department re-
quires to obtain a permit on a case-by-case basis.

§ 92.6. [ NPDES permits issued by the Regional
Administrator ] (Reserved).

[ @) The Department adopts as permits issued
under the State Act all NPDES permits issued by
the Regional Administrator prior to the effective
date of this chapter which are transferred by the
Regional Administrator and accepted by the De-
partment for administration and enforcement.

(b) Acceptance of an NPDES permit from the
Regional Administrator shall not supersede any
permit previously issued under the State Act. All
provisions of both permits shall be in force; except,
in the event of a conflict between the provisions of
a Clean Streams Law permit and an NPDES permit
applicable to the same discharge, the more strin-
gent provision shall apply. ]

§ 92.6a. Persons required to apply when a facility
is owned by one person, but operated by another.

When a facility or activity is owned by one person
but is operated by another person, it is the opera-
tor’s duty to obtain a permit.

§ 92.7. [ Reporting of new] New or increased dis-
charges, or change of wastestreams.

Facility expansions, production increases[ , ] or process
modifications which result in new or increased discharges
of pollutants, which discharges do not violate effluent
limitations specified in the NPDES permit, [ must ]
shall be reported by submission to the director of notice
of [such] the new or increased discharges. A new
permit application [ must] shall be submitted and a
new permit obtained before commencing a new or in-
creased discharge, or change of the wastestream
which would violate effluent limitations in the NPDES
permit.

§ 92.8a. Changes in treatment requirements.

(a) Whenever there is a change in the provisions
of Chapters 93, 95 and 96 (relating to water quality
standards; wastewater treatment requirements; and
water quality standards implementation), or this
chapter, or whenever the Department adopts a plan
or makes a determination which would change
existing or impose additional water quality criteria

notice from the Department, to 