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RULES AND REGULATIONS

Title 31—INSURANCE

INSURANCE DEPARTMENT
[31 PA. CODE, CHS. 1, 5, 7 AND 9]
Uniform Classification of Expenses

The Insurance Department (Department) hereby de-
letes Chapters 1, 5, 7 Chapter 9 to read as set forth in
Annex A, under the authority of sections 206, 506, 1501
and 1502 of The Administrative Code of 1929 (71 P. S.
88 66, 186, 411 and 412); the act of May 9, 1949 (P. L.
1025, No. 298) (Act 298) (40 P.S. 8§ 1261—1264); and
section 320 of The Insurance Company Law of 1921 (act)
(40 P.S. § 443). The regulations apply to property and
casualty insurers, the State Workmen’'s Insurance Fund
and title insurers. The regulations prescribe accounting
rules for allocating and classifying certain types of ex-
penses in financial statements.

Purpose

The purpose of the deletion of Chapters 1, 5, 7 and 9 is
to eliminate obsolete, unnecessary regulations. The regu-
lations were initially adopted October 21, 1949, and last
amended July 7, 1970, under the authority of Act 298.
Specifically, sections 1 and 2 of Act 298 (40 P. S. 8§ 1261
and 1262) require property and casualty insurers, the
State Workmen’s Insurance Fund and title insurers to
maintain uniform classifications of accounts and records
as may be prescribed by the Insurance Commissioner
(Commissioner) and, in addition, to file reports in a form
determined by the Commissioner. The regulations were
adopted to prescribe uniform accounting rules for the
classification of specific expenses.

Section 320(a) of The Insurance Company Law of 1921
requires insurers to file annual financial statements and,
as amended by the act of December 18, 1992 (P. L. 792,
No. 176) states, in pertinent part:

(@)(1) Every stock and mutual insurance company,
association, and exchange, doing business in this
Commonwealth, shall annually, on or before the first
day of March, file in the office of the Insurance
Commissioner and with the National Association of
Insurance Commissioners a statement which shall
exhibit its financial condition on the thirty-first day
of December of the previous year ... The Insurance
Commissioner shall require each insurance company,
association and exchange to reports its financial
condition on the statement convention blanks, in such
form as adopted by the National Association of
Insurance Commissioners ... and may make such
changes, from time to time, in the form of the same
as shall seem best adapted to elicit from them a true
exhibit of their financial condition.

(2) Unless otherwise provided by law, regulation or
order of the Insurance Commissioner, each insurance
company, association and exchange shall adhere to
the annual or quarterly statement instructions and
the accounting practices and procedures manuals
prescribed by the National Association of Insurance
Commissioners . ..

Under the authority of Act 298 and section 320 of The
Insurance Company Law of 1921, the Commissioner has

determined that the form, instructions and manuals
prescribed by the National Association of Insurance Com-
missioners (NAIC) sufficiently address the classification
of the types of expenses covered in the regulations.
Therefore, the Commissioner currently requires the insur-
ers subject to the regulations, including the State Work-
men’s Insurance Fund, to adhere to the NAIC form,
instructions and manuals for the classification and re-
porting of those expenses. The regulations in no manner
enhance the NAIC instructions and manuals. Therefore,
the regulations are outdated and redundant and are no
longer needed.

Statutory Authority

The regulations are being deleted under the authority
of sections 206, 506, 1501 and 1502 of The Administrative
Code of 1929; Act 298 and section 320 of the act. The
regulations were adopted under the authority of Act 298.

Comments

Notice of this deletion was published at 27 Pa.B. 3231
(July 5, 1997) as a proposed rulemaking with a 30-day
public comment period.

No comments were received from the standing commit-
tees. Comments were received from the Pennsylvania
Association of Mutual Insurance Companies (PAMIC). On
September 3, 1997, the Independent Regulatory Review
Commission (IRRC) submitted notice to the Department
that IRRC had no objections, comments or suggestions to
offer on this rulemaking. The following is a summary of
PAMIC’'s comments and the Department’s response in its
final rulemaking.

PAMIC agreed that the regulations are outdated but
guestioned whether the regulations should be updated or
deleted. PAMIC commented that its general goal is to
give domestic insurers, especially insurers that write
business only in this Commonwealth, an opportunity to
comment on substantive regulatory issues. PAMIC fur-
ther stated that the rules under which insurers operate in
this Commonwealth should be available to insurers and
other parties without incurring the cost of purchasing
NAIC publications.

As previously cited, section 320 of the act requires the
insurers subject to these regulations to adhere to the
NAIC instructions and accounting practices and proce-
dures manuals, unless otherwise provided by law, regula-
tion or order of the Insurance Commissioner. The NAIC
instructions and manuals are designed to provide compre-
hensive, uniform accounting rules for financial reporting
by insurers in the various states. The NAIC continually
updates its accounting requirements to keep abreast of
developments in financial reporting issues. Section
320(a)(2) of the act was adopted in 1992 to clarify
Pennsylvania’s standard requirement that insurers ad-
here to the NAIC instructions and manuals when prepar-
ing financial statements to be filed with the Department.
The 1992 amendments to section 320 of the act were also
made to bring this Commonwealth into compliance with
the NAIC's state accreditation standards for effective
solvency regulation of the insurance industry.

The Department agrees that insurers and all other
affected parties should have an opportunity to comment
on substantive regulatory issues. Therefore, the Depart-
ment has historically proposed to adopt substantive finan-
cial reporting requirements through the Legislative or
regulatory process. For example, the Department pro-
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posed legislation to require insurers to file risk-based
capital reports with annual financial statements (Act 40-
1997). In addition, the requirements relating to annual
audited financial reports were adopted by regulation
(Chapter 147). However, with respect to the accounting
rules for the classification of expenses, the Department
believes that compliance with the NAIC instructions and
manuals under section 320(a)(2) of the act is both appro-
priate and sufficient.

The NAIC manual that includes the rules for classify-
ing expenses costs $100. Because the insurers subject to
these regulations are currently required to adhere to the
NAIC instructions and manuals under section 320(a)(2) of
the act, the Department believes the deletion of the
regulations should result in minimal or no additional
costs to the affected insurers.

Therefore, the Department believes the regulations are
redundant and unnecessary and should be deleted to read
as set forth in Annex A.

Fiscal Impact

The current cost of the NAIC manual that includes the
rules for classifying expenses is $100. Because the af-
fected insurers are currently required to adhere to the
NAIC instructions and manuals, the deletion of the
regulations will have minimal fiscal impact.

Paperwork

The deletion of the regulations will impose no addi-
tional paperwork requirements on the Department or
insurers.

Affected Parties

The deletion of the regulations affects property and
casualty insurers, the State Workmen’s Insurance Fund
and title insurers.

Effectiveness/Sunset Date

The rulemaking will become effective upon final publi-
cation in the Pennsylvania Bulletin. Because the rule-
making deletes obsolete, redundant regulations, no sunset
date has been assigned.

Contact Person

Questions or comments regarding this final rulemaking
may be addressed in writing to Peter J. Salvatore,
Regulatory Coordinator, Office of Special Projects, 1326
Strawberry Square, Harrisburg, PA 17120, (717) 787-
4429.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on June 3, 1997, the Department sub-
mitted a copy of the proposed rulemaking to IRRC, the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee. In addition to
the submitted proposed rulemaking, the Department has
provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the De-
partment in compliance with Executive Order 1996-1,
“Regulatory Review and Promulgation.” A copy of the
material is available to the public upon request.

These final-form regulations were deemed approved by
the House and Senate Committees on June 25, 1998, in
accordance with section 5.1(d) of the Regulatory Review
Act (71 P. S. § 745.5a(d)). IRRC met on July 9, 1998, and
deemed approved the deletion in accordance with section
5.1(e) of the Regulatory Review Act.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P.L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulations
thereunder, 1 Pa Code 8§ 7.1 and 7.2.

(2) The adoption of this rulemaking in the manner
provided in this order is necessary and appropriate for
the administration and enforcement of the authorizing
statutes.

Order

The Commissioner acting under the authorizing stat-
utes, orders that:

(@) The regulations of the Department, 31 Pa. Code
Chapters 1, 5, 7 and 9, are amended by deleting §§ 1.1—
14, 1.11—1.14, 1.21—1.26, 1.31—1.34, 1.41, 1.42, 1.51—
1.67, 5.1—5.5, 5.11—5.15, 5.21, 5.22, 5.31—5.37, 7.1—7.4,
7.11, 7.12, 9.1, 9.2, 9.11—9.20, 9.31, 9.32 and 9.41—9.48
to read as set forth in Annex A.

(b) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(c) The Commissioner shall certify this order and An-
nex A and deposit them with the Legislative Reference
Bureau as required by law.

(d) The regulations rescinded by this order shall be
deleted upon publication in the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

Fiscal Note: Fiscal Note 11-152 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 31. INSURANCE
PART I. GENERAL PROVISIONS

Subpart A. UNIFORM CLASSIFICATION OF
EXPENSES

CHAPTER 1. (Reserved)
88 1.1—1.4. (Reserved).
88 1.11—1.14. (Reserved).
88 1.21—1.26. (Reserved).
88 1.31—1.134. (Reserved).
§ 1.41. (Reserved).
§ 1.42. (Reserved).
§8 1.51—1.67. (Reserved).
CHAPTER 5. (Reserved)
88 5.1—5.5. (Reserved).
8§ 5.11—5.15. (Reserved).
§ 5.21. (Reserved).
§ 5.22. (Reserved).
88§ 5.31—5.37. (Reserved).
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CHAPTER 7. (Reserved)
88 7.1—7.4. (Reserved).
§ 7.11. (Reserved).
§ 7.12. (Reserved).
CHAPTER 9. (Reserved)
§ 9.1. (Reserved).
§ 9.2. (Reserved).
8§ 9.11—9.20. (Reserved).
§ 9.31. (Reserved).
§ 9.32. (Reserved).
88§ 9.41—9.48. (Reserved).

[Pa.B. Doc. No. 98-1266. Filed for public inspection August 7, 1998, 9:00 a.m.]

[31 PA. CODE CH. 103]
Uniform Bylaws for Mutual Fire Companies

The Insurance Department (Department) hereby de-
letes Chapter 103 (relating to uniform bylaws for mutual
fire companies) to read as set forth in Annex A, under the
authority of sections 206, 506, 1501 and 1502 of The
Administrative Code of 1929 (71 P. S. 88 66, 186, 411 and
412); and section 506 of The Insurance Company Law of
1921 (40 P.S. § 636). The regulation recommends that
domestic assessment mutual fire insurance companies
adopt uniform bylaws in the form attached to § 103.1 as
Exhibit A. The regulation also encourages domestic as-
sessment mutual fire insurance companies to use Penn-
sylvania’s standard fire insurance policy.

Purpose

The purpose of the deletion of Chapter 103 is to
eliminate obsolete, unnecessary, burdensome regulations.
The regulations were adopted on May 26, 1936, under
Article V of The Insurance Company Law of 1921 (40 P. S.
88 631—702), which governs stock and mutual fire insur-
ance companies. The regulations recommended, but did
not mandate, the standardization of bylaws for one small
subset of insurers—domestic mutual fire insurance com-
panies that offer policies on an assessable basis. There is
no public policy reason for standardizing the bylaws used
by this type of insurer, when uniform bylaws are not
imposed upon other types of fire insurance companies.

Further, the Commonwealth adopted a comprehensive
corporations code at 15 Pa.C.S. (relating to Associations
code) (code) in 1988; all other types of insurers may adopt
bylaws consistent with that code. Domestic mutual fire
insurance companies should have the same flexibility to
adopt bylaws as is available to other companies against
whom they compete. In addition, Exhibit A does not
completely list all provisions that a domestic mutual fire
insurance company should include in its bylaws, consis-
tent with the code. Thus, the regulation is outdated as
well as incomplete.

This regulation is also unnecessary because sufficient
regulatory provisions exist for reviewing bylaws under
current statutes, rendering this regulation superfluous.
After the deletion of this regulation, the Department will
continue to have the statutory authority to review a fire

insurer’'s bylaws at the time of its admission, during a
financial examination of the company and at any other
time at the request of the Insurance Commissioner. See
sections 1504(b) and 3121 of the code (relating to adop-
tion, amendment and contents of bylaws; and bylaws);
sections 903(a) and 904(b) of the Insurance Department
Act of 1921 (40 P.S. 88 323.3(a) and 323.4(b)); and
section 320(a)(1) of the Insurance Company Law of 1921
(40 P.S. § 443(a)(1)). In addition, because the bylaws’
provisions are encompassed within assessable policies, a
mutual fire insurance company must submit its bylaws
when it seeks review and approval of an assessable
insurance policy. See section 354 of the Insurance Com-
pany Law of 1921 (40 P.S. § 477b). Accordingly, the
regulation is not needed to maintain appropriate regula-
tory scrutiny of bylaws.

Finally, the regulation was intended to facilitate the
review and approval of policy forms used by domestic
assessment mutual fire insurance companies. Accordingly,
the regulation recommended, but did not mandate, the
use of the standard fire insurance policy found in section
506 of the Insurance Company Law of 1921 (40 P.S.
§ 636). However, the statute itself mandates that all
insurance companies issuing fire insurance policies must
adhere to the standard policy provisions in section 506.
Therefore, the regulation duplicates existing statutory
authority governing the standard policy provisions of fire
insurance contracts, and inaccurately suggests that use of
the standard fire policy is optional rather than manda-
tory.

Statutory Authority

The regulation is being deleted under the authority of
sections 206, 506, 1501 and 1502 of The Administrative
Code of 1929 and section 506 of The Insurance Company
Law of 1921. The regulation was adopted in 1936 under
Article V of The Insurance Company Law relating to fire
and marine insurance.

Comments

Notice of this deletion was published at 27 Pa.B. 3064
(June 28, 1997) as a proposed rulemaking with a 30-day
public comment period.

No comments were received from the standing commit-
tees. Comments were received from The Insurance Fed-
eration of Pennsylvania, Inc. (IFP). The IFP expressed
support for the deletion of the regulation. On August 27,
1997, the Independent Regulatory Review Commission
(IRRC) submitted notice to the Department that IRRC
had no objections, comments or suggestions to offer on the
deletion of the regulation.

Fiscal Impact

The deletion of the regulation has no fiscal impact
because the regulation contains only advisory recommen-
dations, and because of the obsolescence of the regulation.

Paperwork

The deletion of the regulation would impose no addi-
tional paperwork requirements on the Department or
mutual insurance companies.

Affected Parties

The deletion of the regulation affects domestic assess-
ment mutual fire insurance companies.
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Effectiveness/Sunset Date

The rulemaking will become effective upon final publi-
cation in the Pennsylvania Bulletin. Because the rule-
making deletes obsolete, unnecessary regulations, no sun-
set date has been assigned.

Contact Person

Questions or comments regarding this final-form rule-
making may be addressed in writing to Peter J.
Salvatore, Regulatory Coordinator, Office of Special
Projects, 1326 Strawberry Square, Harrisburg, PA 17120,
(717) 787-4429.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on June 18, 1997, the Department
submitted a copy of the proposed deletion to IRRC, the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee. In addition to
the submitted final-form regulations, the Department has
provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the De-
partment in compliance with Executive Order 1996-1,
“Regulatory Review and Promulgation.” A copy of the
material is available to the public upon request.

These final-form regulations were deemed approved by
the House and Senate Committee on June 21, 1998, in
accordance with section 5.1(d) of the Regulatory Review
Act (71 P. S. § 745.5a(d). IRRC met on July 9, 1998, and
deemed approved the deletion in accordance with section
5.1(e) of the Regulatory Review Act.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P.L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulation
thereunder, 1 Pa Code 88 7.1 and 7.2.

(2) The adoption of this rulemaking in the manner
provided in this order is necessary and appropriate for
the administration and enforcement of the authorizing
statutes.

Order

The Commissioner acting under the authorizing stat-
utes, orders that:

(@) The regulations of the Department, 31 Pa. Code, are
amended by deleting § 103.1 and Exhibit A to read as set
forth in Annex A.

(b) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(¢) The Commissioner shall certify this order and An-
nex A and deposit them with the Legislative Reference
Bureau as required by law.

(d) The regulations rescinded by this order shall be
deleted upon publication in the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 28 Pa.B. 3558 (July 25, 1998).)

Fiscal Note: Fiscal Note 11-157 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 31. INSURANCE
PART VI. MUTUAL INSURANCE
CHAPTER 103. (Reserved)
§ 103.1. (Reserved).
EXHIBIT A. (Reserved)

[Pa.B. Doc. No. 98-1267. Filed for public inspection August 7, 1998, 9:00 a.m.]

[31 PA. CODE CH. 117]
Anti-Arson Application

The Insurance Department (Department) hereby de-
letes Chapter 117 (relating to anti-arson application) to
read as set forth in Annex A. The Department adopted
the deletion under sections 206, 506, 1501 and 1502 of
The Administrative Code of 1929, (71 P. S. 88 66, 186, 411
and 412) and the Anti-Arson Application Law (act) (40
P.S. 8§ 1615.1—1615.11). The regulation requires an
insurance company issuing a commercial monoline fire
policy insuring property located in this Commonwealth
against the peril of fire to secure a completed anti-arson
application and specifies the required content of the
anti-arson application. The regulation further requires an
insured to update the information contained in the appli-
cation and requires the company to retain the application
for 5 years.

Purpose

The purpose of this final rulemaking is to delete
Chapter 117 to eliminate outdated regulations which do
not serve any compelling public purpose. The regulation
was promulgated in 1987 to implement the sections 1—11
of the act (40 P. S. 1615 8§ 1615.1—1615.11). Section 4 of
the act (40 P.S. 8§ 1615.4) mandates the use of the
anti-arson application for commercial monoline fire poli-
cies, designated types of occupancies and designated
geographic areas if, after public hearing, the Insurance
Commissioner (Commissioner) designates the class as
subject to an abnormally high number of claims resulting
from arson. In 1986, the Commissioner designated the
commercial monoline fire policy as particularly prone to
arson and the Department promulgated the subject regu-
lation to clarify the requirements relating to the anti-
arson application. Publication of the promulgated regula-
tion can be found at 17 Pa.B. 20 (January 3, 1987).

Following careful review, the Department hereby de-
letes the regulation for the following reasons. First, under
the regulation, only companies issuing commercial
monoline fire policies need to secure anti-arson applica-
tion information. Commercial fire insurance is usually
sold as a package along with liability and other business
lines of insurance; it is generally not issued as a single or
monoline policy. Therefore, the regulation has limited
practical application. Second, subsequent to the adoption
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of the regulation, no issues relating to arson affecting
commercial monoline fire policies have been raised before
the Commissioner. The lack of activity over a 10-year
period indicates that the regulatory requirements in this
area do not serve any compelling public interest. Third,
because no method to accurately measure the effect of the
anti-arson application requirement was ever imple-
mented, the appropriateness and necessity of the require-
ment cannot be demonstrated at this time.

Under the act, the Commissioner retains authority to
require anti-arson applications at a future time if the
Commissioner finds that commercial monoline policies
have become subject to an abnormally high number of
claims resulting from arson.

Statutory Authority

The regulations are being deleted under the authority
of sections 206, 506, 1501 and 1502 of The Administrative
Code of 1929 and the act. The regulations were adopted
under the authority of the act.

Comments

Notice of proposed rulemaking was published at 27
Pa.B. 1845 as a proposed rulemaking with a 30-day
public comment period.

No comments were received from either the Legislative
Standing Committees or the Independent Regulatory
Review Commission (IRRC). Comments were received
during the 30-day comment period from the Insurance
Federation of Pennsylvania, Inc. (IFP) , Farmers’ Mutual
Insurance Company, the FAIR Plan and the Independent
Insurance Agents of Pennsylvania (I1AP). Everett Cash
Mutual Insurance Company responded after the 30-day
comment period. The following is a summary of the
comments and the Department’'s response in its final
rulemaking.

IFP

During the 30-day public comment period, the IFP
expressed support for the deletion of the regulation
stating that the chapter was no longer needed in light of
the market realities involving commercial monoline fire
policies. The IFP maintains that commercial monoline
policies are rarely issued and therefore the regulation is
trying to address an arson problem that does not exist.

Farmers’ Mutual Insurance Company

During the 30-day public comment period, Farmers’
Mutual Insurance Company commented that it opposed
deletion of the anti-arson application regulation. Farmers’
Mutual Insurance Company states that: 1) for the major-
ity of smaller carriers, commercial monoline policies
comprise almost 50% of the total commercial policies; 2)
the anti-arson application is an effective deterrent to
potential acts of fraud; 3) companies developing their own
supplemental applications will tend to de-standardize the
application process, creating the potential for confusion or
errors in the industry; and 4) potential methods to
measure the effect of anti-arson applications could be
developed by working with insurance companies to pro-
vide the statistics that were previously not obtainable.

The FAIR Plan

During the 30-day public comment period, the FAIR
Plan stated that it opposed the deletion of the anti-arson
application. The FAIR Plan states that as an insurer
issuing commercial monoline fire policies throughout this

Commonwealth, it routinely receives the application and
finds a high degree of success in defending claims based
partly upon material misrepresentations in the anti-arson
applications. The FAIR Plan cites a statistical drop in
arsons from 6.7% in 1991 to 1% in 1996. Although the
FAIR Plan cannot exclusively attribute the drop in figures
to the use of anti-arson applications, the FAIR Plan
believes any tool helping to limit the costs or number of
arsons should not be abandoned.

AP

During the 30-day public comment period, the 1IAP
agreed with the Department, stating that after reviewing
this regulation with numerous agencies associated with
the trade association in this Commonwealth, the IIAP
could see little justification for its retention in the
voluntary market which has evolved into one where
package coverages are offered, rather than monoline fire
as a freestanding policy. However, two reservations were
cited: 1) the FAIR Plan may have specific utility given the
particular nature of its business; and 2) the value of the
anti-arson application as a deterrent to arson cannot be
shown, but neither can it be disproved.

Everett Cash Mutual Insurance Company

After the 30-day public comment period, Everett Cash
Mutual Insurance Company stated that it opposed the
deletion of the anti-arson application regulations due to
Everett Cash Mutual Insurance Company’'s use of the
application as an underwriting tool.

Response

In response to the comments, the Department encour-
ages those companies who use an anti-arson application,
as a useful underwriting tool, to continue to do so. Since
many of the insurers are offering fire policies with other
lines of business insurance, the Department has not seen
evidence to support the Statewide requirement of an
anti-arson applications for each company issuing fire
policies. The Department maintains deletion of the anti-
arson application regulation will in no way inhibit each
company’s ability to fully underwrite policies of insurance.
Whether or not to use an anti-arson application in the
preparation of underwriting materials can be left to the
discretion of each company. Companies which do not
require them will benefit from the deletion of paperwork
that is not applicable to their business. Companies, who
continue to use a format similar to the anti-arson applica-
tion, can still use the information obtained on their
application to formulate an underwriting decision.

Fiscal Impact

Property owned and insured by the Commonwealth or
its political subdivisions is excluded from the purview of
these regulations. Consequently, the Department has
determined that the deletion will have no fiscal impact on
the Commonwealth or local government entities.

The deletion of the regulations will remove costs placed
upon insurance companies, insurance agents and brokers
and applicants for commercial fire insurance due to the
elimination of the requirement that companies collect and
maintain information on the anti-arson application. The
impact is nevertheless expected to be unremarkable be-
cause commercial monoline policies insuring against the
peril of fire are seldom issued.
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Persons Regulated

While the regulations apply to all insurance companies
issuing policies of property insurance where coverage
includes the peril of fire, only companies issuing commer-
cial monoline fire policies need to secure anti-arson
application information under the regulations.

Paperwork

The deletion of these regulations will not impose any
additional paperwork requirements on the Department,
insurance companies, insurance agents or brokers, the
Commonwealth or the general public. To the extent that
commercial monoline fire insurance policies are issued
insuring property in the Commonwealth, the deletion of
this regulation will reduce paperwork for insurance com-
panies, agents and brokers and applicants.

Effective/Sunset Date

The Department plans to adopt the date of final
publication in the Pennsylvania Bulletin as the effective
date. Because the rulemaking deletes obsolete regula-
tions, no sunset date has been assigned.

Contact Person

Questions or comments regarding the final rulemaking
may be addressed in writing to Peter J. Salvatore,
Regulatory Coordinator, 1326 Strawberry Square, Harris-
burg, PA 17120, (717) 787-4429.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on March 31, 1997, the Department
submitted a copy of this rulemaking to IRRC and to the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee. In addition to
the submitted final-form regulations, the Department has
provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the De-
partment in compliance with Executive Order 1996-1,
“Regulatory Review and Promulgation.” In compliance
with section 5(c) of the Regulatory Review Act, the
Department also provided IRRC and the Committees with
copies of the comments received. A copy of that material
is available to the public upon request.

These final-form regulations were deemed approved by
the House and Senate Committees on June 21, 1998, in
accordance with section 5.1(d) of the Regulatory Review
Act (71 P. S. § 745.5a(d). IRRC met on July 9, 1998, and
deemed approved the regulation in accordance with sec-
tion 5.1(e) of the Regulatory Review Act.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P.L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulations
thereunder, 1 Pa. Code 8§88 7.1 and 7.2.

(2) The adoption of this rulemaking in the manner
provided for in this order is necessary and appropriate for
the administration and enforcement of the authorizing
statutes.

Order

The Commissioner, acting under the authorizing stat-
utes, orders that:

(@) The regulations of the Department, 31 Pa. Code, are
amended by deleting §§ 117.1—117.8 and Appendix A to
read as set forth in Annex A.

(b) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(¢) The Commissioner shall certify this order and An-
nex A and deposit them with the Legislative Reference
Bureau as required by law.

(d) The regulations adopted by this order shall take
effect upon final publication in the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 28 Pa.B. 3558 (July 25, 1998).)

Fiscal Note: Fiscal Note 11-150 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 31. INSURANCE

PART VII. PROPERTY, FIRE AND CASUALTY
INSURANCE

CHAPTER 117. (Reserved)
88 117.1—117.8. (Reserved).

APPENDIX A. (Reserved)
[Pa.B. Doc. No. 98-1268. Filed for public inspection August 7, 1998, 9:00 a.m.]

[31 PA. CODE CH. 135]

Qualifications of Persons Signing Annual Financial
Statements

The Insurance Department (Department) hereby de-
letes Chapter 135 (relating to qualifications of persons
signing Annual Financial Statements) to read as set forth
in Annex A, under the authority of sections 206, 506,
1501 and 1502 of The Administrative Code of 1929 (71
P.S. 88 66, 186, 411 and 412); section 301(g) of the
Insurance Department Act of 1921 (40 P. S. § 71(g)); and
section 320 of The Insurance Company Law of 1921 (act)
(40 P.S. § 443). The regulations relate to the qualifica-
tions of persons signing annual financial statements for
foreign and domestic life, accident and health insurance
companies, associations, exchanges, fraternal benefit soci-
eties and beneficial societies.

Purpose

The purpose of the deletion of Chapter 135 is to
eliminate obsolete, unnecessary regulations. Adopted in
1971, the regulations prescribe the qualifications required
of an actuary who signs the annual financial statement
filed with the Department by life and accident and health
insurance companies, associations, exchanges, fraternal
benefit societies and beneficial societies. The regulations
require the signing actuary to: (1) be a member of the
American Academy of Actuaries; or (2) have the educa-
tional background necessary for the practice of actuarial
science with not less than 7 years of actuarial experience.
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The requirements in the regulations are no longer used
by the Department and duplicate existing statutory and
regulatory authority. The Insurance Department Act of
1921 was amended in 1994 adding section 301(g) requir-
ing a submission of an actuarial opinion of reserves for
annual statements, beginning with the year 1993.

The current qualification requirements for actuaries
signing annual statements with respect to life insurers
and fraternal benefit societies (including accident and
health insurance written by those insurers) are found in
§ 84b.5(b) (relating to general requirements) adopted
December 10, 1994, under the authority of section 301(f)
of The Insurance Department Act of 1921.

The current actuarial qualification requirements for
financial statements filed by property and casualty insur-
ers (including accident and health insurance written by
property and casualty insurers) are contained in the
instructions for completing annual financial statements.
Section 320(a)(2) of the act requires insurers to adhere to
the annual statement instructions adopted by the Na-
tional Association of Insurance Commissioners (NAIC), in
the absence of a contrary statute, regulation or order of
the Insurance Commissioner. For uniformity, the Com-
monwealth has historically relied upon NAIC instructions
and has not adopted any laws, regulations or orders
governing this topic.

Both the annual statement instructions (governing
property and casualty insurers) and § 84b.5(b) suffi-
ciently address the credentials that an actuary must have
to sign a financial statement. Chapter 135 in no manner
enhances the authorizing statutes and regulations. There-
fore, the regulations are outdated and redundant, and
have been superseded by more recent regulations and
requirements.

Statutory Authority

The regulations are being deleted under the authority
of sections 206, 506, 1501 and 1502 of The Administrative
Code of 1929; section 301(g) of the Insurance Department
Act of 1921; and section 320 of the act (40 P. S. § 443).
The regulations were adopted under the authority of
section 320 of the act; section 28 of the act of July 17,
1935 (P. L. 1092, No. 357) (40 P. S. § 1078) (now repealed)
relating to fraternal benefit societies; and section 7 of the
act of June 4, 1937 (P. L. 1643, No. 342) (40 P. S. § 1107)
(now repealed) relating to beneficial societies.

Comments

Notice of this deletion was published at 27 Pa.B. 2824
(June 14, 1997) as a proposed rulemaking with a 30-day
public comment period.

No comments were received from the standing commit-
tees, industry trade associations or other parties during
the 30-day public comment period. On August 13, 1997,
the Independent Regulatory Review Commission (IRRC)
submitted notice to the Department that IRRC had no
objections, comments or suggestions to offer on the dele-
tion of the regulations.

Fiscal Impact

The deletion of the regulations has no fiscal impact.
Because of the redundant nature of the regulations to
section 301(g) of The Insurance Department Act of 1921,
Chapter 84b and section 320 of the act, the regulatory

provisions remain in effect under existing statutes and
regulations.

Paperwork

The deletion of the regulations will impose no addi-
tional paperwork requirements on the Department, life
insurers or fraternal benefit societies.

Affected Parties

The deletion of the regulations is expected to have a
minimal effect on life insurers and fraternal benefit
societies because the regulations are outdated and have
been superseded by statutory amendment and subse-
guently adopted regulations.

Effectiveness/Sunset Date

The rulemaking will become effective upon final publi-
cation in the Pennsylvania Bulletin. Because the rule-
making deletes obsolete, redundant regulations, no sunset
date has been assigned.

Contact Person

Questions or comments regarding this final-form rule-
making may be addressed in writing to Peter J.
Salvatore, Regulatory Coordinator, Office of Special
Projects, 1326 Strawberry Square, Harrisburg, PA 17120,
(717) 787-4429.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), on June 3, 1997, the Department sub-
mitted a copy of the proposed deletion to IRRC, the
Chairpersons of the House Insurance Committee and the
Senate Banking and Insurance Committee. In addition to
the submitted final-form regulations, the Department has
provided IRRC and the Committees with a copy of a
detailed Regulatory Analysis Form prepared by the De-
partment in compliance with Executive Order 1996-1,
“Regulatory Review and Promulgation.” A copy of the
material is available to the public upon request.

These final-form regulations were deemed approved by
the House Committee on June 21, 1998, and deemed
approved by the Senate Committee on June 21, 1998.
IRRC met on July 9, 1998, and deemed approved the
deletion in accordance with section 5.1(d) of the Regula-
tory Review Act (71 P. S. § 745.5a(d)). IRRC met on July
9, 1998, and deemed approved the deletion in accordance
with section 5.1(e) of the Regulatory Review Act.

Findings
The Commissioner finds that:

(1) Public notice of intention to adopt this rulemaking
as amended by this order has been given under sections
201 and 202 of the act of July 31, 1968 (P.L. 769, No.
240) (45 P.S. 88 1201 and 1202) and the regulations
thereunder, 1 Pa Code 8§ 7.1 and 7.2.

(2) The adoption of this rulemaking in the manner
provided in this order is necessary and appropriate for
the administration and enforcement of the authorizing
statutes.

Order

The Commissioner acting under the authorizing stat-
utes, orders that:
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(a) The regulations of the Department, 31 Pa. Code, are
amended by deleting §§ 135.1 and 135.2 to read as set
forth in Annex A.

(b) The Commissioner shall submit this order and
Annex A to the Office of General Counsel and Office of
Attorney General for approval as to form and legality as
required by law.

(¢) The Commissioner shall certify this order and An-
nex A and deposit them with the Legislative Reference
Bureau as required by law.

(d) The regulations repealed by this order shall be
abolished upon publication in the Pennsylvania Bulletin.

M. DIANE KOKEN,
Insurance Commissioner

(Editor’s Note: For the text of the order of the Indepen-
dent Regulatory Review Commission relating to this
document, see 28 Pa.B. 3558 (July 25, 1998).)

Fiscal Note: Fiscal Note 11-159 remains valid for the
final adoption of the subject regulations.

Annex A
TITLE 31. INSURANCE
PART VIII. MISCELLANEOUS PROVISIONS
CHAPTER 135. (Reserved)
§ 135.1 (Reserved).

§ 135.2 (Reserved).
[Pa.B. Doc. No. 98-1269. Filed for public inspection August 7, 1998, 9:00 a.m.]

Title 52—PUBLIC UTILITIES

PENNSYLVANIA PUBLIC UTILITY COMMISSION
[52 PA. CODE CHS. 3 AND 54]

[L-970129]

Licensing Requirements for Electric Generation
Suppliers

The Pennsylvania Public Utility Commission (Commis-
sion) on April 23, 1998, adopted a final rulemaking to
implement and codify provisions of the Electricity Gen-
eration Customer Choice and Competition Act regarding
the licensing of entities defined as electric generation
suppliers. The contact persons are Patricia Krise Burket,
Law Bureau, (717) 787-3464 and Robert Bennett, Bureau
of Fixed Utilities Services, (717) 787-5553.

Executive Summary

Sections 2806(g)(3) and 2809 of 66 Pa.C.S. (relating to
implementation, pilot program and performance-based
rates; and requirements for electric generation suppliers)
require the licensing of electric generation suppliers
including brokers, aggregators and marketers. On Novem-
ber 24, 1997, the Commission adopted a proposed regula-
tion for licensing of electric generation suppliers. The
proposed regulations were published in the Pennsylvania
Bulletin on January 31, 1998 at 28 Pa.B. 508 for a 30-day
comment period. The Commission adopted final regula-
tions on April 23, 1998.

The purpose of these regulations is to institute a
process for licensing electric generation suppliers, and to
establish reporting and bonding requirements for the
maintenance of a license.

Regulatory Review

Under section 3(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), the Commission submitted a copy of the
final rulemaking, which was published as proposed at 28
Pa.B. 508, and served on January 16, 1998, to the
Independent Regulatory Review Commission (IRRC) and
the Chairpersons of House Committee on Consumer
Affairs and the Senate Committee on Consumer Protec-
tion and Professional Licensure for review and comment.
In compliance with section 5(b.1) of the Regulatory
Review Act, the Commission also provided IRRC and the
Committees with copies of all comments received, as well
as other documentation.

In preparing this final-form regulation, the Commission
has considered all comments received from IRRC, the
Committees and the public.

This final-form regulation was deemed approved by the
House Committee on Consumer Affairs on June 8, 1998,
approved by the Senate Committee on Consumer Protec-
tion and Professional Licensure, June 8, 1998, and was
approved by IRRC on June 18, 1998, in accordance with
section 5(c) of the Regulatory Review Act.

Public Meeting held
April 23, 1998

Commissioners Present: John M. Quain, Chairperson;
Robert K. Bloom, Vice Chairperson, Concurring and
Dissenting in part—Statement follows; John Hanger;
David W. Rolka; Nora Mead Brownell, Statement fol-
lows

Final Rulemaking Order

One of the first steps taken by the Commission pursu-
ant to the Electric Generation Customer Choice and
Competition Act, 66 Pa.C.S. 88 101, et seq. (act), was
implementation of retail access pilot programs for the six
major electric utilitiess—PECO Energy Company (PECO),
Pennsylvania Power & Light Company (PP&L), Pennsyl-
vania Electric Company (Penelec), Metropolitan Edison
Company (Met Ed), Duquesne Light Company
(Duquesne), Allegheny Power Systems d/b/a West Penn
Power Company (West Penn), UGI Utilities, Inc.—Electric
Division (UGI) and Pennsylvania Power Company (Penn
Power).! The pilot programs permitted customers repre-
senting 5% of each utility's peak load for each customer
class to choose their own electric generation supplier.
Section 2806(g)(3) limited pilot participation of electric
generation suppliers to those who were licensed or certi-
fied by the Commission.

An electric generation supplier is defined as:

[a] person or corporation, including municipal cor-
porations which choose to provide service outside
their municipal limits except to the extent provided
prior to the effective date of this chapter, brokers and
marketers, aggregators or any other entities, that
sells to end-use customers electricity or related ser-

1 pilot Program filings are docketed as follows: Metropolitan-Edison Company, Dkt.
No. P-00971168, Pennsylvania Electric Company, Dkt. No. P-0097169, Pennsylvania
Power Company, Dkt. No. P-00971173, PECO Energy Company, Dkt. No. P-00971170,
Allegheny Power Company, Dkt. No. P-00971172, Duquesne Light Company, Dkt. No.
P-00971175, Pennsylvania Power & Light Company, Dkt. No. P-000971183, and UGI
Utilities, Inc., Dkt. No. P-00971171.
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vices utilizing the jurisdictional transmission and
distribution facilities of an electric distribution com-
pany, or that purchases, brokers, arranges or markets
electricity or related services for sale to end-use
customers utilizing the jurisdictional transmission
and distribution facilities of an electric distribution
company.

66 Pa.C.S. § 2803.

Moreover, an “aggregator” or “market aggregator” is
defined as “[a]n entity, licensed by the commission, that
purchases electric energy and takes title to electric energy
as an intermediary for sale to retail customers.” 66
Pa.C.S. § 2803. A “broker” or “marketer” is defined as
“[a]n entity, licensed by the commission, that acts as an
agent or intermediary in the sale and purchase of electric
energy but that does not take title to electric energy.” 66
Pa.C.S. § 2803.

On January 16, 1997, the Commission issued a Tenta-
tive Order and draft licensing application for interim
licensing of electric generation suppliers pending the
promulgation of regulations. Licensing Requirements for
Electricity Generation Suppliers, Docket No. M-00960890
F0004. The Tentative Order established a comment period
ending January 31, 1997, and was served on well over
200 persons including the Office of Consumer Advocate,
the Office of Small Business Advocate, Pennsylvania
jurisdictional electric utilities and members of the Electric
Stakeholders Group. The Commission order was also
posted on the Commission’s electronic bulletin board.
Comments were received from numerous parties. On
February 13, 1997, the Commission issued a Final Order
which adopted interim licensing procedures and a license
application. Over 60 electric generation suppliers pres-
ently hold interim licenses that were issued pursuant to
these interim licensing guidelines.

In its February 13, 1997 Order, the Commission recog-
nized that the interim licensing guidelines were to be
temporary in nature, and that they would be replaced by
regulations. As the first step in promulgating these
regulations, the Commission revised its interim licensing
procedures and redrafted them as proposed regulations.
On November 24, 1997, the Commission adopted a Pro-
posed Rulemaking Order that set forth the proposed
regulations for comment. The proposed regulations were
published in the Pennsylvania Bulletin at 28 Pa.B. 508 on
January 31, 1998. A 30-day comment period was estab-
lished from the date of Pennsylvania Bulletin publication.

Comments were filed by the Pennsylvania Electric
Association (PEA) on behalf of its members, PECO, UGI,
PP&L, West Penn, Mid-Atlantic Power Supply Association
(MAPSA), Green Mountain Energy Resources, LLC
(GMER), Office of Consumer Advocate (OCA), NORAM
Energy Management and Electric Clearinghouse (Indi-
cated Parties), Environmentalists, Environmental Defense
Fund (EDF) and Lawrence G. Spielvogel. Comments were
also submitted by IRRC, and Representative Frank Tulli,
Senator Alan Kukovich and Representative William
Lloyd.

We thank the commentators for their input and will
address the comments in relation to the applicable regu-
lation.

§ 54.31. Definitions.

Section 54.31 defines terms that are used in the
licensing regulations.

The commentators in this section recommended addi-
tional terms that needed to be defined in the regulation.
The OCA recommended that the statutory definition of
“electric generation supplier” be repeated in the regula-
tions and the addition of the statutory definitions for the
terms “aggregator” and “broker or marketer.” 66 Pa.C.S.
§ 2803.

OCA criticizes the definition of “marketing” as being too
broad and would cover any communication about a
supplier's serviced whether or not there was an intent to
provide service on behalf of a supplier. OCA recommends
that the definition be narrowed by including the restric-
tion that marketing must include “an offer to provide
electric generation service.” OCA states that this will
exclude image or name brand marketing. IRRC recom-
mends that the final-form regulation contain the statu-
tory definitions of “aggregator,” “broker,” “electric genera-
tion supplier” and “marketer.”

The Commission agrees to incorporate the statutory
definitions of “electric generation supplier,” “broker” or
“marketer” and “aggregator” at 66 Pa.C.S. 8§ 2803 into the
regulation, but notes that the only place in the licensing
regulations where the terms “marketer,” “broker,” “market
aggregator” or “aggregator” are used is in the definition of
statutory definition of “electric generation supplier,” that
is also to be added. The Commission is skeptical as to the
need for repeating statutory definitions in a regulation,
but as their inclusion will make the regulation complete
and more user friendly, we will incorporate these terms as
suggested.

As to the OCA’'s comment to include language that
limits the term “marketing” to situations involving an
offer to provide service to customers, we find that this
restriction narrows the definition too much. Image or
name brand advertising is used for one thing—to develop
a market niche for a product or service before such offers
are extended to individual customers. Webster's Ninth
New Collegiate Dictionary, (1984), p. 728, defines the verb
“market” as “to expose for sale in a market,” and market-
ing as “the act or process of selling or purchasing in a
market.” “Advertise” has a similar definition: “to call
public attention to esp. by emphasizing desirable qualities
so as to arouse a desire to buy or patronize” Webster's
Ninth New Collegiate Dictionary, (1984), p. 59. As it is
clear that this type of marketing is designed to positively
impact the supplier's market share, there is no reason to
allow a supplier to engage in this activity before it is
licensed.

Under section 2811, it is the Commission's duty to
monitor the competitive market. To be effective in carry-
ing out this duty, the Commission must be aware of all of
the players in the market. Accordingly, we decline to
incorporate OCA's suggested language into this definition.

Both OCA and MAPSA state that the term “default
supplier” does not appear in the statute and recommend
that this term should be changed to “provider of last
resort.” The Commission agrees to this change and has
incorporated this change throughout the regulations. The
OCA also avers that the “default supplier” definition is
too narrow and that the Commission should list the
circumstances under which a customer would have need
of a default supplier. We will adopt this suggestion and
have incorporated into definition of provider of last resort.

PEA states that the definition of “interim license”
should reference the Commission February 13, 1997
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Order on Final Order on Licensing Requirements for
Electricity Generation Suppliers, Docket No. M-00960890
F0004. IRRC supports PEA’s recommendation. We agree
that this addition will further clarify this definition and
have incorporated it into the regulations.

§ 54.32. Application Process.

Section 54.32 sets out the process for applying for an
electric generation supplier’s license.

IRRC and PEA recommend that the Commission should
require service of the license applications on the electric
distribution companies in whose service territory the
applicant proposes to provide services. The PEA states
that this may improve the administrative efficiency be-
tween the EDCs and EGSs. IRRC notes that the EDCs
must coordinate customer service with the EGSs. We
believe that adoption of this proposal could result in a
quicker start-up for the EGS, as PEA noted the parties
could begin discussions on such matters as energy supply
scheduling and billing procedures. We will adopt the PEA
recommendation.

Senator Kukovich and the Environmentalists propose
that the Commission should determine if an application is
complete and acknowledge within 10 days the receipt of
the application. The Commission has endeavored to elimi-
nate paper flow bottle necks and will continue to expedite
the processing and the review of license applications.
However, some applications may not be processed quickly
for several reasons. Additionally, the proposed 120 day
filing period for the holders of interim licenses could
make the adoption of a 10-day standard very difficult to
maintain.

GMER and MAPSA express concern about the confiden-
tiality protections offered by the proposed regulations.
GMER requested that the Commission reiterate its state-
ment on the protective procedures as was contained on
page 11 of the Commission’'s February 13, 1997 Order at
Docket No. M-00960890 FO0004 regarding licensing.
GMER also notes that an applicant should be permitted
to withdraw its proprietary information in the event that
its protection is denied.

During the development of our interim licensing re-
quirements, many parties expressed concerns that their
responses on the license application may require them to
divulge privileged or confidential information. We con-
tinue to believe that many of these concerns may be valid
and therefore we will adopt the GMER and MAPSA
recommendation.

IRRC, OCA and UGI believe that the Commission
should clarify whether all interim licenses must reapply
or not. OCA and UGI recommend that to prevent confu-
sion, all interim licensees be required to reapply within
the proposed 120-day period.

MAPSA states that companies which have already been
granted interim licenses should not be required to reapply
for a permanent license. MAPSA believes that these
interim license holders should be grandfathered or be
allowed to update their interim licenses to comply with
any new requirements. MAPSA and PP&L state that, if
the Commission requires re-licensing, the existing interim
license holders may continue to operate until the Com-
mission issues a permanent license. PP&L further recom-
mends that the Commission not require the publication of
the notice of an amended application.

From the outset of the establishment of these licensing
regulations, we have attempted to diminish the adminis-
trative burdens placed on the applicants while requiring
the provision of information necessary to demonstrate the
financial and technical fitness of the applicant. While we
can appreciate the basis for the OCA’s recommendation to
require all interim licensees to reapply, this may result in
unnecessary duplication of efforts for many parties. We
agree with MAPSA that interim licenses should be up-
dated to comply with new requirements concerning the
licensee’s financial and technical fitness. Any valid in-
terim license shall remain in effect during the pendancy
of the Commission’s review of an updated application. We
agree with UGI that any updated applications filed by an
interim licensee will be subject to sections 54.33—54.36
which address application form, changes in organizational
structure or operational status, publication of notice of
filing and protests to the application. In addition, the
updated application will also be subject to section 54.32
Application Process.

PEA and IRRC assert that EDCs designated as default
suppliers should not be required to obtain an EGS
license. As the PEA noted, in our February 13, 1997
Order at Docket No. M-00960890 F0004, we stated, “. . . a
license is not required. . .” for an existing public utility or
its generating division to provide electric generation
within its certified territory. We agree with the PEA and
IRRC and we will adopt the PEA’s proposed new subsec-
tion to be added to section 54.32.

§ 54.33. Application Form.

Section 54.33 lists the information that is requested on
the application form, and the types of documentation that
may be submitted to the Commission to support the
applicant’s technical and financial fitness for licensing.

MAPSA claims that section 54.33(a)(2), that requests
that an applicant identify the type of service that the
supplier proposes to furnish, such as aggregator, mar-
keter, broker, has proven to be particularly useless in the
interim licensing requirements and requests that it be
eliminated. The Commission disagrees. While section
54.33(a)(2) may have served a marginal purpose in the
interim licensing requirements, it is undeniably necessary
for the Commission to know the type of service that is
being offered to customers so that it not only can monitor
the developing market but also can provide pertinent
information and education service to consumers about the
choices that are available to them.

PEA states that with respect to Rule 54.33(g), the
proposed 120-day grace period for an interim license
holder to apply for a license is excessive. A 30-day grace
period should be adopted.

The Commission believes that the 120-day grace period
is reasonable from an administrative perspective. The
Commission may process over 60 applications from in-
terim license holders. Shortening the grace period to 30
days will insure that the Commission is inundated by
applications in this short period of time, that will make
paper management unnecessarily difficult. Accordingly,
the Commission will not make this revision.

PEA states that license applicants should be required to
provide evidence of membership in (National American
Electric Reliability Council) NERC. GMER opines that
rather than actual membership in a regional reliability
council, it should be sufficient that a supplier have a
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relationship with a wholesale supplier which is a member
and which will act as the supplier’s scheduling agent. The
Indicated Parties propose that section 54.33(a)(7) be
amended to allow the supplier or the supplier’s identified
agent to be a member of regional reliability councils, and
argued that if the supplier's agent is a member of the
applicable councils, then the Commission's objective is
met.

The Commission believes that some clarification as the
application form and the information requested thereon is
necessary. The licensing application is generic and is to be
used by all license applicants. The application solicits
specific information such as names of officers and affili-
ates, but it also requests non-specific information in-
tended to demonstrate an applicant’s technical and finan-
cial fitness to be licensed. This non-specific information to
be submitted is of the applicant’'s choosing and its content
depends on the type of service that the applicant requests
to be licensed to provide.

While the Commission would expect that suppliers who
generate the power that they sell to the end-user will be
members of NERC regional councils, it does not expect
that aggregators of customer load would need to be
members to demonstrate fitness to competently accom-
plish aggregation. Thus, membership in a NERC regional
counsel is not a licensing requirement for all suppliers.
However, membership in a NERC regional council does
demonstrate technical fitness for a supplier who will be
scheduling the transmission of power over the transmis-
sion system in coordination with the system owners. We
have revised this subsection to indicate that the provision
of evidence of NERC membership is required only if it is
applicable to the nature and scope of the applicant’s
proposed services.

MAPSA also states that section 54.33(a)(8) should
include the term “applicable rules,” as the Commission
has already determined that some of the Chapter 56
rules, for example on termination of service, are inappli-
cable. We agree and have added this word to the regula-
tions.

The Indicated Parties object to section 54.33(a)(4) be-
cause it seeks information which is not relevant to a
supplier's license request. At most, it is argued that
applicants should only be required to identify Pennsylva-
nia utility affiliates. The Commission disagrees. The
majority of the suppliers to which we have granted
interim licenses are affiliates of out of state public
utilities. The energy market that will be developed will
not end at the borders of the state; it will be a regional
market making it necessary for the Commission to under-
stand such relationships so that it can better carry out its
statutory duty to monitor the market for anti-competitive
and discriminatory conduct. We will not revise this
section.

PP&L, PEA and MAPSA express concern about the
Commission’s protection of the Social Security Numbers
(SSNs) of owners, general partners or corporate officers
which are requested on the Commission’s application
form. PP&L comments that EGSs need to know that the
information will not be generally circulated to the public
or available to staff persons within the Commission. The
Department of Revenue routinely requires that informa-
tion and has in place a number of controls to keep such
SSN information confidential. For this reason, the PUC
should modify this requirement to either require only a
certification that such SSN information has been filed

with the Department of Revenue (and not actually filed
with the Commission) or provide a process to keep such
information confidential if filed with the Commission.

IRRC also recommends that the Commission delete the
requirement for SSNs in section 54.33(b)(4). IRRC states
that:

The federal Privacy Act of 1974 (Privacy Act) is
designed to safeguard the right of personal privacy
against invasion by agencies which collect and use
personal data. Section 7 of the Privacy Act estab-
lishes that it is unlawful for any federal, state, or
local government agency to deny any individual any
right, benefit or privilege provided by law because the
individual refuses to disclose his SSN. Any federal,
state, or local government agency that requests any
individual to disclose his SSN shall inform the indi-
vidual whether the disclosure is mandatory or volun-
tary, by what statutory authority or other authority
such number is solicited, and what uses will be made
of the SSN. Clearly, Congress enacted the Privacy Act
with the intent to limit the availability of SSNs.
Tribune-Review v. Allegheny Cty. Housing, 662 A. 2d
677 (Pa. Cmwlth. 1995).

We question the PUC’s authority to require appli-
cants to divulge the SSNs of their owners, general
partners, or corporate officers. The Act simply re-
quires suppliers to certify to the PUC that they will
pay, and have paid in prior years, the full amount of
taxes imposed by the Tax Reform Code of 1971 and
by Chapter 28 of the Act. We also question why the
PUC needs SSNs to process applications. We recom-
mend that the PUC delete the requirement for SSNs
in Section 54.33(b)(4).

IRRC, p. 3.

The Commission agrees that it will not require that
SSNs be supplied on the application form. We will delete
this requirement.

IRRC states that the Commission should clarify what
type of evidence is required by sections 54.33(a)(7) and
54.33(a)(8). We accept this comment. In subsection (a)(7),
we have indicated that an applicant shall submit informa-
tion to demonstrate technical fitness applicable to the
type and nature of service that the applicant proposes to
provide. The information may include descriptions of the
applicant’'s prior experience, proposed staffing and em-
ploye training commitments, business plans, and agree-
ments, arrangements and contracts for generation, trans-
mission and related services. In subsection (a)(8), we have
indicated that an applicant shall submit information to
demonstrate current and potential ability to comply with
Commission’s applicable requirements concerning cus-
tomer billing, customer education, billing and terms of
service, and customer information. The information may
include prior regulatory experience, prior business experi-
ence in energy or other service-oriented industries, staff-
ing and staff training commitments, agreements, arrange-
ments and contracts for customer education and
information services, customer satisfaction survey results,
government agency reports and complaint statistics com-
piled by Better Business Bureau or similar business
organizations.

In its comments, IRRC also recommends that we move
section 54.35(c) that specifies that an application will not
be complete for purposes of processing until after proof of
newspaper publication of the notice of filing has been
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received by the Commission to section 54.33 (Application
Form). This provision has now been incorporated into
section 54.33(a).

§ 54.34. Change in Organizational Structure or Opera-
tional Status.

Section 54.34 addresses the circumstances under which
the Commission must be notified as to a change in the
supplier's organizational structure or operational status.

MAPSA, GMER, and the Indicated Parties propose that
the Commission limit the reporting requirements in this
section to “material” changes. IRRC expresses agreement
with this proposal and notes that it may not be necessary
for the Commission to be notified of every organizational
or operational change.

The Indicated Parties also suggest that the EGSs be
allowed 60 days in which to notify the Commission, in
lieu of the proposed 30 days.

We will adopt these commentators’ suggestion to modify
section 54.34(a) and (b) to reflect the requirement to
provide the Commission information concerning material
changes. We will not adopt the proposal to extend the
required reporting period from 30 days to 60 days because
only material changes in information will be required.
The Commission should be made aware of such changes
as soon as possible. Furthermore, we will continue to
require the EGSs to provide the Commission information
concerning the ownership of generation or transmission
facilities and affiliations as proposed in section
54.34(b)(1), (2), and (3).

PP&L has proposed that the Commission should clarify
this requirement by amending the regulation to note that
upon the notification of such a change, unless the Com-
mission directs otherwise, the EGS does not need to file
an amended application. IRRC believes that this would
add clarity to the proposed regulation. We will adopt this
suggestion. Our intention was to obtain this information
to evaluate the fitness of the applicants and to monitor
the competitive conditions in the marketplace. An
amended application may not be necessary.

§ 54.35. Publication of Notice of Filing.

Section 54.35 requires newspaper publication of a no-
tice of an application’s filing and sets out requirements
for the content of the notice.

Senator Kukovich, IRRC, PP&L, the Environmentalists
and West Penn support the use of newspaper notices.
Senator Kukovich points out that not everyone has access
to the Commission’s web site. IRRC and the Environmen-
talists believe that newspapers provide an effective means
of informing the public. West Penn expresses concern that
it may not be possible to provide newspaper notice in
each county because some counties do not have newspa-
pers of general circulation. West Penn recommends that
the Commission’s press liaison designate several newspa-
pers that should be used for all notices.

The OCA, Horizon, GMER and Lawrence Spielvogel
recommend that the Commission should require notices of
the applications be published in the Pennsylvania Bulle-
tin. Horizon suggests that this notice would be the most
cost effective.

The OCA, PEA, UGI and IRRC recommend that the
applications be listed on the Commission’s web site.

The Indicated Parties propose that the Commission
eliminate this requirement and require the applicant to
serve a copy of the application and supporting data on the
OSA, the Small Business Advocate and the Pennsylvania
Attorney General. The applicant would also serve notice
to the parties on the various electric restructuring pro-
ceedings service lists and also include a copy of the
application on disk for the Commission’s web site.

West Penn and MAPSA state that all current license
holders should not be required to provide a new round of
newspaper notification.

We agree with IRRC, Senator Kukovich, PP&L and the
Environmentalists that newspaper notification should
continue to be employed. From our experience in review-
ing interim license applications, the greatest source of
delay in processing applications involves the submission
of a proof of publication from each newspaper which
carried the notice. To expedite the review process we will
permit applicants to certify that they have provided
newspaper notification in accordance with section 54.35.

We will not require the applicants to provide notice
through the Pennsylvania Bulletin. The notice may add
additional costs and delays to the application process
without greatly increasing the level of notice provided
over our proposed requirements. There is a distinction
between the notice requirement for a certificate of public
convenience and EGS license.

We will adopt the suggestions of IRRC, OCA, PEA and
UGI to post the notice of the application on the Commis-
sion’s web site as opposed to the electronic bulletin board.
We had initially posted information on all the license
applicants on our Internet web site but this led to
considerable levels of customer confusion about the status
of the applicant. We will clearly note that the applicants
have not yet received a license, and we will direct the
consumer to the list of licensed EGSs.

We will not adopt the recommendation of the Indicated
Parties. While we will direct the applicant to serve copies
of the application and supporting information to certain
parties, it would be unreasonable to require service to the
hundreds of parties engaged in the various electric re-
structuring proceedings.

As noted earlier in our comments on section 54.32, we
will require interim license holders who may be required
to update their prior applications and supporting informa-
tion to provide new newspaper notice. We believe that
re-notification should be required in these instances
because material issues of financial and technical fitness
may be involved in the updated applications.

Finally, IRRC states that section 54.35(c) pertaining to
the proofs of publication may be more appropriately
placed in section 54.33(a) which lists the information
required with the submission of an application.

We will adopt IRRC’s recommendation to relocate this
regulation.

§ 54.36. Protests to Applications.

Section 54.36 addresses Commission procedures related
to protests filed to an application.

The rule proposes that when a protest is filed with the
Commission that the Commission staff will determine if
the protest complies with applicable rules and whether it
is sufficiently documented.

PENNSYLVANIA BULLETIN, VOL. 28, NO. 32, AUGUST 8, 1998



RULES AND REGULATIONS 3765

MAPSA comments that the regulation should be
amended to allow the applicant to file a motion to dismiss
the protest filing of a motion to dismiss. MAPSA also
states that if the protest is transferred to an administra-
tive law judge (ALJ), the ALJ should have the ability to
dispense with the protest on the basis of a motion for
judgment on the pleadings, summary judgment or the
like and not be required to “have hearings.”

Section 54.36(a) permits an applicant to file an answer
within 10 days of the protest’'s filing date. The applicant
is free to request that the protest be dismissed in that
pleading. As to including specific language which permits
the ALJ to dispense with the pleadings, it is unnecessary
to burden the regulation with “process and procedure”
which is already available to the applicant in the Com-
mission rules of practice and procedures at 52 Pa. Code
Ch. 1, 3, and 5. Therefore, we believe it is unnecessary to
change the regulation.

GMER states that the 15-day protest period is a
hindrance to competitive efforts by suppliers, and that
the period should be shortened to require the filing of
protests on or before the Friday following publication in
the Pennsylvania Bulletin.

Due process requires that reasonable notice and oppor-
tunity to be heard be given. We believe that a 15-day
notice period is reasonable and will reject GMER sug-
gested revision.

Section 54.36(b) addresses the filing of competitive
protests and sanctions for misuse of the protest process.
In its comments, IRRC states that the second sentence of
the section is duplicative of the first and should be
deleted. IRRC also states that the third sentence of
section 54.36(b) makes a vague threat of sanctions in the
event of misuse of the process, and recommends that the
sentence be deleted unless the Commission can specify
what constitutes misuse of the process and the types of
sanctions will be imposed.

The Commission believes that misuse of the protest
process is the repeated filing of baseless protests for no
other purpose except to slow the approval process for the
applications of potential competitors. The protests would
fail to substantiate any infirmity regarding the appli-
cant’s technical or financial fitness.

Sanctions that may be imposed against a supplier who
is involved in misuse of the protest process include
directing that the supplier not sign up any new customers
for a specific period of time, or if the misuse has been
particularly egregious the suspension of the supplier's
license. The sanctions would be imposed only after afford-
ing a supplier its due process rights.

Misuse of the protest process by incumbent suppliers
constitutes a barrier to entry of new suppliers. As the
goal of electric restructuring is the creation of a robust
electric generation market, the Commission believes that
it is essential to remove this barrier to new applicants
and curb anti-competitive activity at its inception. Accord-
ingly, we have revised the subsection related to sanctions
for misuse of protest process consistent with this discus-
sion.

§ 54.37. Approval.

Section 54.37 sets out the circumstances under which a
license application will be granted.

MAPSA contends that the requirement that the licens-
ing of the supplier should be consistent with the public

interest should be deleted because it is vague and unnec-
essary. MAPSA contends that the Commission should
determine whether the applicant meets the requirements
of a supplier under the Commission’s rule.

We will not adopt this suggested revision. This section
reiterates the Commission’s duties and puts the appli-
cants on notice that simply completing an application
does not automatically result in the issuance of a license.

MAPSA and UGI do not support the “deemed approved”
language proposed by the Commission. UGI notes that
the Commission should conduct a thorough review of each
licensee application. MAPSA requests that only the hold-
ers of interim licenses should be “deemed approved.”

Senator Kukovich, IRRC and Horizon support the 45-
day limit for consideration of an application. IRRC be-
lieves the 45-day time limit is reasonable and note that
the review period may be extended if necessary. Horizon
states that all license applications should be evaluated on
the same time table to prevent unnecessary discrimina-
tion and competitive disadvantage between EGSs.

PP&L supports the “deemed approved” language but
expressed concerns that the Commission will insist on its
licensing regulations being followed.

We will retain the 45-day time limit which may be
extended by Secretarial Letter and the “deemed ap-
proved” provisions of the proposed regulations. The Com-
mission has endeavored to issue licenses as soon as
possible, especially prior to the initiation of the Pilot
Programs. It has proven to be difficult to process each
application in the same time frame because frequently
the applicants are required to supply additional informa-
tion to complete the review process. The Commission will
continue to review the applications expeditiously.

§ 54.38. Regulatory Assessments.

Section 54.38 relates to the assessments that licensees
will need to pay to the Commission to defray administra-
tive costs incurred by the Commission related to the
regulation of electric generation suppliers.

In its comments MAPSA seeks clarification of the
nature of the expected assessed costs. MAPSA states that
the “generation supplier costs” assessed to licensed gen-
eration suppliers should be attributable exclusively to
Commission activities related to Electric Generation Sup-
plier regulation, and that the costs assessed to licensed
generation suppliers should be incremental to those Com-
mission costs which are recoverable in general assess-
ments upon electric distribution companies.

The Commission does not believe that this suggested
clarification is necessary in the regulations. Moreover, the
Commission cannot speculate as to the amount that
suppliers will be assessed in comparison to the amount
that the EDCs will be assessed, but can state that the
assessments will be made in accordance with the proce-
dures set out at 66 Pa.C.S. § 510(b).

MAPSA also proposes that the Commission order the
“unbundling” of its cost assessments to the extent that an
EDC may seek to recover assessed “generation supplier
costs” from its ratepayers. These costs MAPSA insists
should only be recoverable by EDCs by means of the
generation component of their rates and not through its
transmission and distribution components. MAPSA insists
that this unbundling of assessed costs will better ensure a
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level playing field for all generation suppliers required to
pay the assessments.

The Commission finds this proposal not only to be
premature, and but also not appropriate to this rule-
making. Whether an EDC is seeking to pass along costs
that are rightfully assessed against its generation compo-
nent to its transmission and distribution customers is an
issue that should be raised, addressed and resolved in a
distribution and transmission rate case. Moreover, many
utilities formed and licensed their own supplier affiliates
or divisions who will be assessed as part of the supplier
group. Accordingly, there is no reason to revise the
regulation to recognize this MAPSA comment.

MAPSA also comments that the costs will be assessed
to all licensed generation suppliers, including “non-
traditional marketers.” As we have not addressed non-
traditional marketers in this rulemaking, see Discussion,
infra., at p. 38-39, we will not address this issue at this
time.

§ 54.39. Reporting Requirements.

Section 54.39 sets out reporting requirements with
which suppliers must comply for maintenance of their
licenses.

West Penn and GMER contend that several of the
proposed regulations should be deleted because they
require the release of confidential material. West Penn
states that the requirement of public reporting of confi-
dential, business sensitive matters for generation suppli-
ers is contrary to the act.

We believe that we have adequately responded to the
concerns expressed by several commentators on the need
to provide for the confidentiality of certain information
required to be supplied to the Commission. We would
note that under proposed section 54.39(d), we have put
the licensees on notice that they may seek a ruling on
confidentiality. Further, we have noted in the proposed
regulations the need for the licensees to provide the
information under the act. See 66 Pa.C.S. § 2810(c)(6).

EDF states that the proposed regulations should be
expanded to include reporting of atmospheric emissions
and other significant environmental impacts of the suppli-
er's energy sources mix as well as any relevant actions a
supplier has undertaken to mitigate these environmental
impacts.

Senator Kukovich states that the applicants must be
required to disclose the fuel mix and the emissions from
the plant that generate their electricity. Representative
Tulli notes that if EGSs claim that they are selling
“green” electricity, the consumers need a way to verify
that the electricity is cleaner than that provided by other
EGSs. MAPSA, the Indicated Parties, and UGI contend
that the provision of the energy source information
required is unduly burdensome and may be impracticable
because the suppliers may not know the sources of their
energy. MAPSA states that these reporting requirements
should only apply to licensees offering to sell environ-
mentally-friendly power.

IRRC agrees with parties who questioned the need for
this information and cites the difficulty to determine the
generation sources. IRRC suggests that the Commission
delete this requirement or explain the compelling public
interest which justifies retaining this reporting require-
ment.

While we recognize that there will be difficulties for
some EGSs to provide complete data, we will expect they
will extend their best efforts to obtain the data or

representative data to meet this requirement. There are
several reasons why we believe this information should be
required. We agree with Representative Tulli that con-
sumers should have some information about their energy
choices. We believe that the Commission needs this
information to monitor the development of a competitive
energy marketplace. This information will assist in our
commitments to maintain the existing level of reliability.
We will be in a better position to make decisions and offer
comment on public policy issues which affect generation.
We wi