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READER’S GUIDE TO THE
PENNSYLVANIA BULLETIN
AND PENNSYLVANIA CODE

Pennsylvania Bulletin

The Pennsylvania Bulletin is the official gazette of
the Commonwealth of Pennsylvania. It is published
every week and includes a table of contents. A
cumulative subject matter index is published quar-
terly.

The Pennsylvania Bulletin serves several pur-
poses. First, it is the temporary supplement to the
Pennsylvania Code, which is the official codification
of agency rules and regulations and other statuto-
rily authorized documents. Changes in the codified
text, whether by adoption, amendment, repeal or
emergency action must be published in the Pennsyl-
vania Bulletin. Further, agencies proposing changes
to the codified text do so in the Pennsylvania
Bulletin.

Second, the Pennsylvania Bulletin also publishes:
Governor's Executive Orders; State Contract No-
tices; Summaries of Enacted Statutes; Statewide
and Local Court Rules; Attorney General Opinions;
Motor Carrier Applications before the Public Utility
Commission; Applications and Actions before the
Department of Environmental Protection; Orders of
the Independent Regulatory Review Commission;
and other documents authorized by law.

The text of certain documents published in the
Pennsylvania Bulletin is the only valid and enforce-
able text. Courts are required to take judicial notice
of the Pennsylvania Bulletin.

There are no restrictions on the republication of
official documents appearing in the Pennsylvania
Bulletin.

Adoption, Amendment or Repeal of
Regulations

Generally an agency wishing to adopt, amend or
repeal regulations must first publish in the Pennsyl-
vania Bulletin a Notice of Proposed Rulemaking.
There are limited instances where the agency may
omit the proposal step; they still must publish the
adopted version.

The Notice of Proposed Rulemaking contains the
full text of the change, the agency contact person, a
fiscal note required by law and background for the
action.

The agency then allows sufficient time for public
comment before taking final action. An adopted

proposal must be published in the Pennsylvania
Bulletin before it can take effect. If the agency
wishes to adopt changes to the Notice of Proposed
Rulemaking to enlarge the scope, they must re-
propose.

Citation to the Pennsylvania Bulletin

Cite material in the Pennsylvania Bulletin by
volume number and page number. Example: Volume
1, Pennsylvania Bulletin, page 801 (short form: 1
Pa.B. 801).

Pennsylvania Code

The Pennsylvania Code is the official codification
of rules and regulations issued by Commonwealth
agencies and other statutorily authorized docu-
ments. The Pennsylvania Bulletin is the temporary
supplement to the Pennsylvania Code, printing
changes as soon as they occur. These changes are
then permanently codified by the Pennsylvania
Code Reporter, a monthly, loose-leaf supplement.

The Pennsylvania Code is cited by title humber
and section number. Example: Title 10 Pennsylva-
nia Code, § 1.1 (short form: 10 Pa.Code § 1.1).

Under the Pennsylvania Code codification system,
each regulation is assigned a unique number by
title and section. Titles roughly parallel the organi-
zation of Commonwealth government. Title 1 Penn-
sylvania Code lists every agency and its correspond-
ing Code title location.

How to Find Documents

Search for your area of interest in the Pennsylva-
nia Code.

The Pennsylvania Code contains, as Finding Aids,
subject indexes for the complete Code and for each
individual title, a list of Statutes Used As Authority
for Adopting Rules and a list of annotated cases.
Source Notes give you the history of the documents.
To see if there have been recent changes, not yet
codified, check the List of Pennsylvania Code Chap-
ters Affected in the most recent issue of the Penn-
sylvania Bulletin.

The Pennsylvania Bulletin also publishes a quar-
terly List of Pennsylvania Code Sections Affected
which lists the regulations in numerical order,
followed by the citation to the Pennsylvania Bulle-
tin in which the change occurred.

SUBSCRIPTION INFORMATION: (717) 766-0211
GENERAL INFORMATION AND FINDING AIDS: (717) 783-1530
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Printing Format
Material proposed to be added to an existing rule or regulation is printed in bold face and material proposed to be
deleted from such a rule or regulation is enclosed in brackets [ ] and printed in bold face. Asterisks indicate ellipsis
of Pennsylvania Code text retained without change. Proposed new or additional regulations are printed in ordinary style
face.

Fiscal Notes

Section 612 of The Administrative Code of 1929 (71 P. S. § 232) requires that the Office of Budget prepare a fiscal
note for regulatory actions and administrative procedures of the administrative departments, boards, commissions or
authorities receiving money from the State Treasury stating whether the proposed action or procedure causes a loss
of revenue or an increase in the cost of programs for the Commonwealth or its political subdivisions; that the fiscal note
be published in the Pennsylvania Bulletin at the same time as the proposed change is advertised; and that the fiscal
note shall provide the following information: (1) the designation of the fund out of which the appropriation providing for
expenditures under the action or procedure shall be made; (2) the probable cost for the fiscal year the program is
implemented; (3) projected cost estimate of the program for each of the five succeeding fiscal years; (4) fiscal history of
the program for which expenditures are to be made; (5) probable loss of revenue for the fiscal year of its
implementation; (6) projected loss of revenue from the program for each of the five succeeding fiscal years; (7) line item,
if any, of the General Appropriation Act or other appropriation act out of which expenditures or losses of Commonwealth
funds shall occur as a result of the action or procedures; (8) recommendation, if any, of the Secretary
of the Budget and the reasons therefor.

The required information is published in the foregoing order immediately following the proposed change to which it
relates; the omission of an item indicates that the agency text of the fiscal note states that there is no information
available with respect thereto. In items (3) and (6) information is set forth for the first through fifth fiscal years; in that
order, following the year the program is implemented, which is stated. In item (4) information is set forth for the
current and two immediately preceding years, in that order. In item (8) the recommendation, if any, made by the
Secretary of Budget is published with the fiscal note. See 4 Pa. Code § 7.231 et seq. Where “no fiscal impact” is
published, the statement means no additional cost or revenue loss to the Commonwealth or its local political subdivision
is intended.
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THE COURTS

Title 231—RULES OF CIVIL
PROCEDURE

PART I. GENERAL
[231 PA. CODE CHS. 2020, 2050 AND 2200]

Amendment of Rules Governing Minors, Incapaci-
tated Persons and Wrongful Death Actions; No.
266; Doc. No. 5

Order
Per Curiam:

And Now, this 3rd day of October, 1996, Pennsylvania
Rules of Civil Procedure 2039, 2064 and 2206 are
amended to read as follows.

This Order shall be effective January 1, 1997 and shall
be processed in accordance with Pennsylvania Rule of
Judicial Administration 103(b).

Annex A
TITLE 231. RULES OF CIVIL PROCEDURE
PART I. GENERAL
CHAPTER 2020. MINORS AS PARTIES

Rule 2039. Compromise, Settlement, Discontinu-
ance and Distribution.

* * * * *

(b) When a compromise or settlement has been so
approved by the court, or when a judgment has been
entered upon a verdict or by agreement, the court, upon
petition by the guardian or any party to the action, shall
make an order approving or disapproving any agreement
entered into by the guardian for the payment of counsel
fees and other expenses out of the fund created by the
compromise, settlement or judgment; or the court may
make such order as it deems proper fixing counsel fees
and other proper expenses. The balance of the fund shall
be paid to a guardian of the estate of the minor qualified
to receive the fund, if [ he ] the minor has one or one is
to be appointed. The balance of the fund payable to
the guardian of the estate may include a structured
settlement underwritten by a financially respon-
sible entity that assumes responsibility for future
payments or a trust as described in subdivision
(b)(4) of this rule. If the minor has no such guardian
and none is to be appointed, the court may order:

(1) an amount not more than [ Ten Thousand Dol-

lars ($10,000.00) ] twenty-five thousand dollars
($25,000.00) to be paid for the benefit of the minor to
the guardian of the person or to the natural guardian or
to the person or agency by whom the minor is maintained
or to the minor;

Official Note: The amount payable under sub-
paragraph (1) conforms to the amount set forth in
Section 5101 of the Probate, Estates and Fiduciaries
Code, 20 Pa.C.S. § 5101, relating to when a guardian
iS unnecessary.

(2) any amount in cash of a resident or non-resident
minor to be deposited in one or more savings accounts in
the name of the minor in banks, building and loan
associations [or], savings and loan associations or

credit unions, deposits in which are insured by a
Federal governmental agency, provided that the amount
deposited in any one such savings institution shall not
exceed the amount to which accounts are thus insured, or
in one or more accounts in the name of the minor
investing only in securities guaranteed by the
United States government or a Federal governmen-
tal agency managed by responsible financial insti-
tutions. Every such order shall contain a provision that
no withdrawal can be made from any such account until
the minor attains [ his] majority, except as authorized
by a prior order of the court. Proof of the deposit shall be
promptly filed of record] . ];

Official Note: The order should provide for deposits in
more than one savings institution if future accrued
interest may reasonably be expected to increase a single
deposit beyond the insured limit.

For the definition of savings account, see Rule 76.

The rule contemplates the deposit of money in an
account investing in federally guaranteed securi-
ties, withdrawals from which may be blocked, and
not the direct investment in a particular security.

(3) an agreement be executed providing for a
structured settlement underwritten by a financially
responsible entity that assumes responsibility for
future payments. All moneys paid from the struc-
tured settlement during minority shall be paid into
a restricted account as provided by subdivision
(b)(2) of this rule;

(4) a trust agreement be executed with a corpo-
rate fiduciary which is independent from the minor
and anyone acting on the minor’'s behalf and is
lawfully authorized to engage in trust business in
Pennsylvania or the state of the minor’s domicile,
which trust

(i) is designated to receive the fund;

(ii) contains such terms for investment, disburse-
ment and distribution of the fund as the court
deems proper; and

(iii) expressly provides that it is subject to the
court’s continuing jurisdiction, including the
court’s right to modify or terminate, for cause
shown, although the trust may be otherwise irrevo-
cable.

Official Note: This rule permits the use of a trust,
including a special needs trust.

* * * * *

CHAPTER 2050. INCAPACITATED PERSONS AS
PARTIES

Rule 2064. Compromise, Settlement, Discontinu-
ance and Distribution.

* * * * *

(b) When a compromise or settlement has been ap-
proved by the court, or when a judgment has been
entered upon a verdict or by agreement, the court, upon
petition by the guardian or the guardian ad litem or any
party to the action, shall make an order approving or
disapproving any agreement entered into by the guardian
or the guardian ad litem for the payment of counsel fees
and other expenses out of the fund created by the
compromise, settlement or judgment; or the court may
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4986 THE COURTS

make such order as it deems proper fixing counsel fees
and other proper expenses. The balance of the fund shall
be paid to the guardian of the estate of the incapacitated
person qualified to receive the fund, if there is one or one
is to be appointed. The balance of the fund payable to
the guardian of the estate may include a structured
settlement underwritten by a financially respon-
sible entity that assumes responsibility for future
payments or a trust as described in subdivision
(b)(4) of this rule. If the incapacitated person has no
such guardian, and none is to be appointed, the court
may order:

(1) an amount not more than [ Ten Thousand Dol-

lars ($10,000.00) ] twenty-five thousand dollars
($25,000.00) to be paid for the benefit of the incapaci-
tated person to the guardian of the person or to the
person or agency by whom the incapacitated person is
maintained;

Official Note: The amount payable under sub-
paragraph (1) conforms to the amount set forth in
Section 5101 of the Probate, Estates and Fiduciaries
Code, 20 Pa.C.S. 8 5101, relating to when a guardian
is unnecessary, incorporated by reference into Sec-
tion 5505 of the Code, 20 Pa.C.S. § 5505.

(2) any amount in cash of a resident or non-resident
incapacitated person to be deposited in one or more
savings accounts in the name of the incapacitated person
in banks, building and loan associations [or], savings
and loan associations or credit unions, deposits in
which are insured by a Federal governmental agency,
provided that the amount deposited in any one such
savings institution shall not exceed the amount to which
accounts are thus insured, or in one or more accounts
in the name of the incapacitated person investing
only in securities guaranteed by the United States
government or a Federal governmental agency
managed by responsible financial institutions. Ev-
ery such order shall contain a provision that no with-
drawal can be made from any such account unless the
incapacitated person is adjudicated to have capacity,
except as authorized by a prior order of the court. Proof of
the deposit shall be promptly filed of record] . ];

Official Note: The order should provide for deposits in
more than one savings institution if future accrued
interest may reasonably be expected to increase a single
deposit beyond the insured limit.

For the definition of savings account, see Rule 76.

The rule contemplates the deposit of money in an
account investing in federally guaranteed securi-
ties, withdrawals from which may be blocked, and
not the direct investment in a particular security.

(3) an agreement be executed providing for a
structured settlement underwritten by a financially
responsible entity that assumes responsibility for
future payments. All moneys paid from the struc-
tured settlement during incapacity shall be paid
into a restricted account as provided by subdivi-
sion (b)(2) of this rule;

(4) a trust agreement be executed with a corpo-
rate fiduciary which is independent from the inca-
pacitated person and anyone acting on the inca-
pacitated person’s behalf and is lawfully authorized
to engage in trust business in Pennsylvania or the
state of the incapacitated person’s domicile, which
trust

(i) is designated to receive the fund;

(ii) contains such terms for investment, disburse-
ment and distribution of the fund as the court
deems proper; and

(iii) expressly provides that it is subject to the
court’s continuing jurisdiction, including the
court’s right to modify or terminate, for cause
shown, although the trust may be otherwise irrevo-
cable.

Official Note: This rule permits the use of a trust,
including a special needs trust.

* * * * *
CHAPTER 2200. ACTIONS FOR WRONGFUL
DEATH

Rule 2206. Settlement, compromise, discontinuance
and judgment.

* * * * *

(b)(1) When as the result of a verdict, judgment, com-
promise, settlement or otherwise it has been determined
that a sum of money is due the plaintiff in an action for
wrongful death, the court, upon petition of any party in
interest, shall make an order designating the persons
entitled to share in the damages recovered and the
proportionate share of the net proceeds to which each is
entitled. If a share shall be payable to a minor or
incapacitated person, the court shall designate as the
person to receive such share a guardian of the estate of
the minor or incapacitated person qualified to receive the
fund if there is one or one is to be appointed. The share
to be received by the guardian of the estate may
include a structured settlement underwritten by a
financially responsible entity that assumes respon-
sibility for future payments or a trust as described
in subdivision (b)(4)(iii) of this rule.

(2) If the minor has no such guardian, and none is to
be appointed, the court upon petition may order an

amount not more than [ Ten Thousand Dollars

($10,000.00) ] twenty-five thousand dollars
($25,000.00) to be paid for the benefit of the minor to
the guardian of the person or to the natural guardian or
to the person or agency by whom the minor is maintained
or to the minor.

Official Note: The amount payable under para-
graph (2) conforms to the amount set forth in
Section 5101 of the Probate, Estates and Fiduciaries
Code, 20 Pa.C.S. § 5101, relating to when a guardian
iS unnecessary.

(3) If the incapacitated person has no such guardian,
and none is to be appointed, the court upon petition may
order an amount not more than [ Ten Thousand Dol-
lars ($10,000.00) ] twenty-five thousand dollars
($25,000.00) to be paid for the benefit of the incapaci-
tated person to the guardian of the person or to the
person or agency by whom the incapacitated person is
maintained.

Official Note: The amount payable under para-
graph (3) conforms to the amount set forth in
Section 5101 of the Probate, Estates and Fiduciaries
Code, 20 Pa.C.S. § 5101, relating to when a guardian
is unnecessary, incorporated by reference into Sec-
tion 5505 of the Code, 20 Pa.C.S. § 5505.

(4) If the minor or the incapacitated person has no
such guardian, and none is to be appointed, the court
may order
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(i) any amount in cash of a resident or nonresident
minor or incapacitated person to be deposited in one or
more savings accounts in the name of the minor or the
incapacitated person in banks, building and loan associa-
tions [or], savings and loan associations or credit
unions, deposits in which are insured by a Federal
governmental agency, provided that the amount deposited
in any one such savings institution shall not exceed the
amount to which such accounts are thus insured, or in
one or more accounts in the name of the minor or
the incapacitated person investing only in securi-
ties guaranteed by the United States government or
a Federal governmental agency managed by re-
sponsible financial institutions. Every such order
shall contain a provision that no withdrawal can be made
from any such account until the minor attains his
majority or unless the incapacitated person is adjudicated
to have capacity, except as authorized by a prior order of
the court. Proof of the deposit shall be promptly filed of
record[ . J;

Official Note: The order should provide for deposits in
more than one savings institution if future accrued
interest may reasonably be expected to increase a single
deposit beyond the insured limit.

For the definition of savings account, see Rule 76.

The rule contemplates the deposit of money in an
account investing in federally guaranteed securi-
ties, withdrawals from which may be blocked, and
not the direct investment in a particular security.

(i) an agreement be executed providing for a
structured settlement underwritten by a financially
responsible entity that assumes responsibility for
future payments. All moneys paid from the struc-
tured settlement during minority or incapacity
shall be paid into a restricted account as provided
by subdivision (b)(4)(i) of this rule;

(iii) a trust agreement be executed with a corpo-
rate fiduciary which is independent from the minor
or incapacitated person and anyone acting on be-
half of the minor or incapacitated person and is
lawfully authorized to engage in trust business in
Pennsylvania or the state of the minor’s or inca-
pacitated person’s domicile, which trust

(i) is designated to receive the fund;

(ii) contains such terms for investment, disburse-
ment and distribution of the fund as the court
deems proper; and

(iii) expressly provides that it is subject to the
court’s continuing jurisdiction, including the
court’s right to modify or terminate, for cause
shown, although the trust may be otherwise irrevo-
cable.

Official Note: This rule permits the use of a trust,
including a special needs trust.

* * * * *

Explanatory Comment

Identical amendments have been promulgated to three
rules governing compromise, settlement, discontinuance
and distribution: Rule 2039 (Minors), Rule 2064 (Inca-
pacitated Persons) and Rule 2206 (Wrongful Death Ac-
tions).

The first amendment increases from $10,000 to $25,000
the amount which may be paid directly to the guardian of
the person, the natural guardian, the person or agency by
whom the minor or incapacitated person is maintained or
to the minor and provides that the payment “is for the
benefit of” the minor or incapacitated person. This
amendment conforms the amount set forth in the rules to
the amount stated in Section 5101 of the Probate, Estates
and Fiduciaries Code, 20 Pa.C.S. § 5101, relating to when
a guardian is unnecessary in small estates of minors. The
amount in Section 5101 of the Code was similarly in-
creased from $10,000 to $25,000 by Act No. 102 of 1994.
This statutory provision applies also to small estates of
incapacitated persons as it is incorporated by reference
into Section 5505 of the Code, 20 Pa.C.S. § 5505.

The second amendment is a specific authorization for
the court to approve a distribution of funds which in-
cludes a structured settlement or a trust. Prior to the
present amendment, the rules contained no explicit state-
ment in this regard. The amended rules authorize the use
of a structured settlement or trust both where there is a
guardian of the estate and where there is no such
guardian. A note indicates that the broad category of
trusts includes a special needs trust.

The third amendment makes two revisions to rules
which formerly limited the investment of funds to savings
accounts in banks, building and loan associations or
savings and loan associations. The amendment now in-
cludes credit unions among these institutions. As in the
case of banks and the other institutions in which deposits
have been traditionally allowed, the rules will apply only
to credit unions “deposits in which are insured by a
Federal governmental agency.”

In addition, the amendment expands the permissible
investments to include accounts “investing only in securi-
ties guaranteed by the United States government or a
Federal governmental agency managed by responsible
financial institutions.” A note advises that the rules
contemplate the deposit of funds in an account investing
in such securities rather than investment in a security
directly. Restrictions as to withdrawals or other matters
may be placed upon an account which might not be
placed upon an individual security.

By the Civil Procedural Rules Committee

EDWIN L. KLETT,
Chairperson

[Pa.B. Doc. No. 96-1738. Filed for public inspection October 18, 1996, 9:00 a.m.]
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PROPOSED RULEMAKING

BOARD OF PARDONS

[37 PA. CODE CH. 81]
General Provisions

The Board of Pardons (Board), proposes a total revision
of its rules contained in Chapter 81 (relating to Board of
Pardons) under the authority of section 909(c) of The
Administrative Code of 1929 (71 P.S. § 299(c)) and PA.
CONST. Art. IV.

Background

The purpose of these proposed amendments is to
update and replace the rules governing the operation of
the Board to reflect recently enacted statutory require-
ments as found in section 909 of The Administrative Code
of 1929 and section 34.1(a) of the act of August 6, 1941
(P. L. 861, No. 323) (61 P. S. § 331.34a(a)) and to incorpo-
rate current practices of the Board into regulations. The
regulations of the Board have not been updated since
1986 and have become outdated for various reasons.

Summary
General Provisions

Limitations on Filing (8 81.223) This section changes
the criteria for calculating the time in which a person can
refile an application for clemency if the previous applica-
tion was not granted. The existing regulation uses the
filing date of the previous application as the event from
which time is calculated to determine eligibility for
refiling and the proposed regulation uses the date of the
final adverse decision.

Use of Application (8 81.226) This section expands the
existing policy of the Board to notify victims or next of
kin as set forth in section 909(d) of The Administrative
Code of 1929 who are registered with the Office of Victim
Advocate, Department of Corrections or the Board of
Probation and Parole.

Listing for Hearing (§ 81.231(a)) Under section 909(b)
of The Administrative Code of 1929, this section requires
a majority vote of the Board to grant a public hearing on
applications filed by prisoners serving life sentences or
sentences for crimes of violence.

Listing for Hearing (§ 81.231(b)) Under section 909(c)
of The Administrative Code of 1929, this section imposes
a 10-day deadline for filing an application for commuta-
tion of a death sentence to life in prison. The 10-day
period begins when the Governor issues an execution
warrant.

Interview of the Applicant (8 81.232) Under section
909(e) of The Administrative Code of 1929, this section
establishes the procedures by which the members of the
Board will interview an applicant for commutation prior
to a public hearing if the applicant is serving a sentence
of death, life or for a crime of violence.

Request for Reconsideration (§ 81.271) This section
expands the scope of matters for which an applicant can
request reconsideration. The existing regulation allows
the applicant to request a rehearing. The proposed
amendment would allow an applicant to request that the
Board reconsider its decision to deny a public hearing.
This section also requires a showing of a change in
circumstances as a prerequisite for the request and

establishes that requests for reconsideration will be
granted by a majority vote of the Board.

Recommendation (§ 81.301) Under section 909(f) of The
Administrative Code of 1929, this section requires that
any recommendation of the Board presented to the Gover-
nor for commutation of a death sentence, life sentence or
sentence for a crime of violence must include a require-
ment that the applicant serve at least 1 year in a
prerelease center prior to release on parole. This section
also requires that recommendations for commutation
made to the Governor be conditional and suggests stan-
dard language for this purpose.

Record Maintenance (§ 81.305) This section enumerates
the records of the Board to which the public has access.

Affected Organizations and Individuals

The proposed amendments will affect persons seeking
Executive clemency by providing rules outlining the pro-
cess from application to final disposition. Persons affected
by a crime, like victims or next of kin, will also be
affected by reason of their interest and involvement in
the clemency process. A clear, concise and accurate group
of regulations will benefit all those involved with the
process.

Cost and Paperwork Requirements

There is no fiscal impact associated with the proposed
amendments for the Commonwealth, local government,
the private sector or the general public.

Effective Date

The proposed amendments will become effective on the
day after they are published in the Pennsylvania Bulletin
in final form.

Sunset Date
There is no sunset date for these regulations.
Public Comment Period

Interested persons are invited to submit suggestions or
objections regarding the proposed regulations to the
Board of Pardons, Nelson R. Zullinger, Secretary, 333
Market Street, 15th Floor, Harrisburg, PA 17126, (717)
787-2596 within 30 days of the date of publication of this
notice in the Pennsylvania Bulletin. All comments re-
ceived within 30-calendar days will be reviewed and
considered in the preparation of the final regulations.
Comments received after the 30-day comment period will
be considered for any subsequent revisions of these
regulations.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P.S. § 745.5(a)), the Board submitted a copy of these
proposed amendments on October 8, 1996, to the Indepen-
dent Regulatory Review Commission (IRRC) and to the
Chairpersons of the House Judiciary Committee and the
Senate Judiciary Committee. In addition to submitting
the proposed amendments, the Board has provided IRRC
and the Committees with a copy of a detailed Regulatory
Analysis Form prepared by the agency in compliance with
Executive Order 1982-2, “Improving Government Regula-
tions.” A copy of this material is available to the public
upon request.

If IRRC has objections to any portion of the proposed
amendments, it will notify the Board within 30 days of
the close of the public comment period. The notification
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shall specify the regulatory review criteria which have
not been met by that portion. The Regulatory Review Act
specifies detailed procedures for review, prior to final
publication of the regulations, by the Board, the General
Assembly and the Governor of objections raised.

NELSON R. ZULLINGER,
Secretary

Fiscal Note: 56-1. No fiscal impact; (8) recommends
adoption.

(Editor's Note: Chapter 81, which appears at 37 Pa.
Code pages 81-1—81-13, serial pages (209800)—(209809),
is proposed to be replaced in its entirety by the following
text.)

Annex A
TITLE 37. LAW
PART I1l. AGENCIES AND OFFICES
Subpart A. BOARD OF PARDONS
CHAPTER 81. BOARD OF PARDONS

GENERAL PROVISIONS

Sec.
81.201. Scope.
81.202. Definitions.

POWERS

81.211.  Clemency.
81.212.  Prerelease arbitration.

APPLICATIONS

81.221.  Forms.

81.222.  Filing.

81.223.  Limitations on filing.

81.224.  Request for early filing.
81.225.  Filing fee.

81.226.  Use of application.

81.227.  Application to be public.
81.228.  Subsequent use by applicant.

LISTINGS

81.231.  Listing for hearing.
81.232. Interview of the applicant.
81.233.  Publication.

CONTINUANCES AND REINSTATEMENTS

81.241.  Granting continuances.
81.242.  Reinstatement.

CALENDAR

81.251.  Preparation.
81.252.  Distribution.

HEARINGS

81.261.  Time.
81.262.  Place.
81.263.  Nature of hearings.

RECONSIDERATION

81.271.  Request.
81.272.  Notice.

REPRESENTATION

81.281.  Appearance of applicant.
81.282.  Representation of applicant.
81.283.  Fees for representation.
81.284. Commonwealth attorney.

CONDUCT OF HEARINGS AND COMMUNICATIONS

81.291.  Call of calendar.

81.292.  Advocacy.

81.293.  Witnesses.

81.294. Communications with the Board.

DISPOSITION

81.301. Recommendation.

81.302. Notification of Board action.

81.303.  Announcement of action by Governor.
81.304. Charter and warrant.

81.305. Record maintenance.

GENERAL PROVISIONS
§ 81.201. Scope.

This chapter is applicable to applications for clemency
to the Board, including applications for commutation of
capital sentences. This chapter will be liberally construed
to secure the fair and just determination of every applica-
tion for clemency.

§ 81.202. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

Application—The official form which shall be used to
request a clemency hearing before the Board.

Board—The Board of Pardons of the Commonwealth.

Calendar—A published schedule of applications listed
for hearings during a particular session.

Capital case—A case in which the applicant has re-
guested a commutation of death sentence to life imprison-
ment.

Clemency—The power of the Governor to pardon or
commute a criminal sentence based upon recommenda-
tions by the Board.

Commutation—The reduction of a legal penalty or
punishment.

Crime of violence—

(i) Murder of the third degree, voluntary manslaughter,
rape, sexual assault, involuntary deviate sexual inter-
course, aggravated assault as defined in 18 Pa.C.S.
§ 2702(a)(1) (relating to aggravated assault), robbery as
defined in 18 Pa.C.S. § 3701(a)(1)(l), (ii) or (iii) (relating
to robbery) or kidnapping.

(if) An attempt to commit murder of the third degree,
voluntary manslaughter, rape, sexual assault, involuntary
deviate sexual intercourse, aggravated assault as defined
in 18 Pa.C.S. § 2702(a)(1), robbery as defined in 18
Pa.C.S. § 3701(a)(l)(ii) or (iii) or kidnapping.

(iii) An offense committed while in visible possession of
a firearm for which sentencing was imposed under 42
Pa.C.S. § 9712 (relating to sentences for offenses commit-
ted with firearms).

Filing—The receipt of the application by the Board's
office.

Final adverse decision—
(i) The Board's denial of a public hearing.

(if) The Board'’s refusal to recommend an application to
the Governor.

(iii) The Governor’s denial of an application.

Form in forma pauperis—An official form which when
submitted permits an applicant to show a verified state-
ment of the inability to pay a required fee. The form shall
be used to request the waiver of the application purchase
fee or filing fee.

Merit review—The process of reviewing an application
by the Board to determine if the application has sufficient
merit to hold a public hearing on the matter.

Merit review vote—A public vote by the Board to
determine if a public hearing will be held on an applica-
tion.

Pardon—Forgiveness; an act of grace from governing
power which mitigates the punishment the law demands
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for the offense and restores the rights and privileges
forfeited on account of the offense. The term does not
mean expungement of the record.

Secretary—The administrator of the Board.

\Vote—Action on approval or disapproval taken by a
quorum of the Board during its regularly scheduled
meeting.

POWERS
§ 81.211. Clemency.
The Board hears and acts upon applications for:
(1) Pardon.
(2) Commutation of sentences including:
(i) Death sentence to life imprisonment.
(ii) Life imprisonment to life on parole.
(iif) Minimum sentence.
(iv) Maximum sentence.
§ 81.212. Prerelease arbitration.

In cases when eligibility for prerelease from incarcera-
tion is in dispute, the Commissioner or Deputy Commis-
sioner of Corrections shall refer the cases to the Board for
hearing and resolution as provided under section 1052(c)
of the act of July 16, 1968 (P. L. 351, No. 173) (61 P. S.
§ 1052(c)).

APPLICATIONS
§ 81.221. Forms.

Applications shall be made on forms prescribed by the
Board. The forms shall be obtained from the Secretary for
a fee as established by Board resolution, except that the
fee will be waived by the Board upon evidence satisfac-
tory to the Board that the applicant is unable by reason
of indigency to pay the fee. The official form to proceed in
forma pauperis shall be obtained from the Secretary and
filed in place of the fee.

§ 81.222. Filing.

(@) The original application and ten copies shall be
filed with the Secretary of the Board, 333 Market Street,
15th Floor, Harrisburg, Pennsylvania 17126-0333.

(b) It is the responsibility of an applicant who is not
confined to furnish five passport type photographs with
the application.

§ 81.223. Limitations on filing.

(a) Except as provided in § 81.224 (relating to request
for early filing), an application may not be filed before the
expiration of 12 months from a final adverse decision on
any prior application.

(b) If an applicant filed in 2 consecutive years and
receives adverse decisions from the Board on both appli-
cations, an application may not be filed before the
expiration of 24 months from the last adverse decision.

§ 81.224. Request for early filing.

(a) A request for permission to file a subsequent appli-
cation before the time provided in § 81.223 (relating to
limitations on filing) may be granted upon prior approval
of at least 3 members of the Board.

(b) The Board will respond to the applicant’'s early
filing request within 90 days.

§ 81.225. Filing fee.

(a) Except in capital cases, a filing fee to be determined
by the Board shall accompany the application.

(b) The Board may waive the filing fee upon proof of
indigency. The official form to proceed without payment of
the fee shall be obtained from the Secretary and filed in
place of the fee.

§ 81.226. Use of application.

(@) A copy of each application will be sent by the Board
to the court, to the district attorney of the county from
which the applicant was sentenced and to the correctional
institution in which the applicant is confined to obtain
expressions of opinions as to the merits of the application,
and to the Board of Probation and Parole for its investi-
gation.

(b) If a hearing is granted, the Board will make every
reasonable effort to notify victims or next of kin, includ-
ing providing notification to victims who are registered
with the Office of Victim Advocate, the Department of
Corrections, the Board of Probation and Parole and those
whose whereabouts are otherwise known.

(c) Victims will be notified of their opportunity to offer
prior comment regarding an application that has been
granted a public hearing. Comment may be accepted in
writing or presented orally in person. The Board will
provide notice to the victims or next of kin of the date,
time and place of any hearing pertaining to their case.
Written communications with the Board will be confiden-
tial.

§ 81.227. Application to be public.
The application will be available for public inspection.
§ 81.228. Subsequent use by applicant.

An applicant’s representative or any of the persons
named in § 81.226 (relating to use of application) may
obtain a copy of the last application filed by the applicant,
upon payment of the costs of reproduction.

LISTINGS
§ 81.231. Listing for hearing.

(@) Noncapital cases. Applications are subject to merit
review by the Board to determine if a public hearing will
be granted. For prisoners serving life sentences or sen-
tences for crimes of violence, a vote by a majority of the
Board is required to grant a public hearing. In all other
cases, except capital cases, two votes are required for a
hearing to be granted.

(b) Capital cases. Applicants seeking commutation of a
death sentence will automatically receive a public hear-
ing. Applications for commutation of death sentences
shall be filed with the Board within 10 days of the
Governor's issuance of an execution warrant.

§ 81.232. Interview of the applicant.

(a) If a public hearing is granted to an applicant who is
serving a sentence of death, life or a sentence for murder,
voluntary manslaughter, attempt to commit murder or
attempt to commit voluntary manslaughter, each member
of the Board will interview the applicant prior to the
public hearing.

(b) If a member does not interview the applicant, that
member may not vote at the public hearing.

(c) The interview will be conducted at a time, place and
in a manner that is convenient to the Board. The
interview may be conducted by the Board as a group or
by an individual member. The interview will be held in
private. The applicant’s attorney or representative may be
permitted to attend unless, in the opinion of the Board,
the attorney’s or representative’s attendance would create
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an undue security risk. The interview will be recorded by
the Board. Subsequent use of the recording will be at the
Board’s sole discretion.

§ 81.233. Publication.

(@) For every application to be heard, the Board will
publish a notice stating:

(1) The applicant's true name and other names by
which the applicant is or has been known.

(2) The crimes for which the applicant has applied for
clemency.

(3) The institution, if any, in which the applicant is
confined.

(4) The time and place of the hearing at which the
application will be heard.

(b) Except in capital cases, the publication described in
subsection (a) will be made at least 1 week prior to the
public hearing on the application. It will appear in a
newspaper of general circulation in the county where the
crimes were committed.

CONTINUANCES AND REINSTATEMENTS
§ 81.241. Granting continuances.

A continuance may be granted by the Board on its own
motion or by the Secretary upon the written request of
the applicant or the applicant's representative. Only one
continuance will be granted at the applicant’s request.

§ 81.242. Reinstatement.

An application may be reinstated by the Secretary only
upon written request by the applicant or the applicant’s
representative.

CALENDAR
§ 81.251. Preparation.

The Secretary will prepare a calendar of the cases to be
heard by the Board at each hearing.

§ 81.252. Distribution.

Calendars will be sent to each applicant or applicant’s
representative, the district attorney of the county from
which the applicant was sentenced, the Commissioner of
Corrections, the Board of Probation and Parole, victims of
the offense for which the applicant has sought a pardon
or commutation of sentence, and, at the discretion of the
Secretary, to other interested parties.

HEARINGS
§ 81.261. Time.

The Board will meet in regular session each month
excluding the months of January, July and August except
as may be otherwise provided. Sessions may be canceled
at the discretion of the Board. Public notice of hearings
will be issued in advance of the hearing dates.

§ 81.262. Place.

Hearings will be held in Harrisburg or at other loca-
tions in this Commonwealth the Board may designate.

§ 81.263. Nature of hearings.

Hearings will be public. The hearings are audio-
recorded by the Board to preserve a record of the
proceedings for use by the Board. Other recordings,
including photographs, motion pictures, video recordings
and audio recordings are prohibited, unless 24 hours prior
notice is given to the Board’s Secretary.

RECONSIDERATION
§ 81.271. Request.

A request for reconsideration of a decision may be made
to the Board. The applicant shall show a change in
circumstances since the application was filed, or other
compelling reasons, sufficient to justify reconsideration.
Dissatisfaction with the Board’s decision is not grounds to
request reconsideration. Meritorious requests may be
addressed by the Board upon a public motion by any
member. A request for reconsideration will be granted
only upon a majority vote of the Board. If the matter to
be reconsidered is the denial of a public hearing, another
merit review vote will be taken immediately in accord-
ance with § 81.231 (relating to listing for hearing).

§ 81.272. Notice.

If reconsideration is granted, notice will be made to
interested parties by regular mail as set forth in § 81.226
(relating to use of application).

REPRESENTATION
§ 81.281. Appearance of applicant.

An applicant, if confined, may not appear before the
Board, but may designate another person to appear for
the applicant. An applicant, if not confined, shall appear
personally at the public hearing unless excused by the
Board for cause.

§ 81.282. Representation of applicant.

The applicant may be represented by privately retained
legal counsel or another person designated by the appli-
cant. If confined, the applicant may request representa-
tion from the Department of Corrections.

§ 81.283. Fees for representation.

Only attorneys may charge fees for the legal represen-
tation of an applicant. A nonattorney representative who
has charged a fee for representation of an applicant may
not thereafter make any presentation on behalf of appli-
cants before the Board.

§ 81.284. Commonwealth attorney.

The attorney for the Commonwealth or a designee has
the right, and is encouraged, to appear at the hearings to
give the Commonwealth’s opinion.

CONDUCT OF HEARINGS AND
COMMUNICATIONS

§ 81.291. Call of calendar.

Applications will be called in the order of their listing
on the calendar unless the Board directs otherwise. If
there is no answer when a case is called, it will be passed
temporarily and then called at the end of the list. If there
is no answer when it is called subsequently, it will not be
heard at that session. The application may be relisted for
the next possible session if the applicant or the appli-
cant's representative contacts the Secretary and requests
a relisting.

§ 81.292. Advocacy.

(@) Noncapital cases. Fifteen minutes will be allowed
for the entire presentation in support of an application,
and 15 minutes will be allowed for the entire presentation
in opposition to an application.

(b) Capital cases. In capital cases, a maximum of 30
minutes will be allowed for the entire presentation in
support of an application, and a maximum of 30 minutes
will be allowed for the entire presentation in opposition to
an application.
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§ 81.293. Witnesses.

The Board may request a person to appear at the
hearing as a witness.

§ 81.294. Communications with the Board.

A person having information which might assist the
Board in its consideration of a particular application may
communicate with the Board in writing to the Secretary.
Direct or indirect communications with the Board or a
member thereof concerning the merits of a case, during
the pendency of the application, shall be referred to the
Secretary.

DISPOSITION
§ 81.301. Recommendation.

(@) An application for pardon or commutation of sen-
tence may not be delivered to the Governor for a decision
except on written recommendation of at least three
members of the Board after public hearing. The recom-
mendation will include a statement of the reasons there-
for.

(b) In cases when the applicant is serving a sentence
described in § 81.232 (relating to interview of the appli-
cant), a recommendation and Warrant of Commutation
that is presented to the Governor shall include a require-
ment that the applicant serve at least 1 year in a
prerelease center prior to release on parole unless trans-
fer of the applicant to a prerelease center is not appropri-
ate due to a certified terminal illness.

(c) Recommendations made to the Governor for commu-
tation of sentence will be conditioned as set forth in
subsection (e). At the Board's discretion, other conditions
may be included.

(d) Generally, recommendations for a pardon will not
be conditional. Recommendations for a pardon may be
made conditional by a majority vote by the Board. That
vote will be taken after the vote that results in a
favorable recommendation to the Governor.

(e) If it is the Board's desire that the commutation or
pardon be conditional, any recommended Warrant of
Commutation or Charter of Pardon presented to the
Governor shall include the following language:

“Subsequent to this date, if it is determined, upon
hearing by the Board of Pardons, that (name) has
committed a probation or parole violation or has been
convicted of a new criminal offense, this grant of
clemency may be rendered null and void by myself or
by my successors in office.”

(f) When notified of a subsequent conviction or proba-
tion or parole violation, the Secretary will inform the
Board. The Board will then decide, on a case-by-case
basis, whether to hold a hearing regarding the suspected
violation of the conditional pardon or commutation. If a
hearing is held, a majority of the Board may recommend
to the Governor that clemency be revoked.

§ 81.302. Notification of Board action.

Within 14 days following the public hearing, the appli-
cant and the interested parties will be notified of the
action by the Board.

§ 81.303. Announcement of action by Governor.

Public access to the decision of the Governor will be
available 14 days after receipt by the Secretary of notice
of the Governor’s final disposition.

§ 81.304. Charter and warrant.

If the recommendation of the Board is approved by the
Governor, the Secretary will prepare the proper Charter
of Pardon or Warrant of Commutation for the signature of
the Governor and for the attachment of the Seal of the
Commonwealth and the attestation of the Secretary of the
Commonwealth.

§ 81.305. Record maintenance.

(@) General rule. The records, documents and files
maintained by the Board are confidential.

(b) Exceptions. The following records are public:
monthly calendars, minutes of meetings, vote sheets of
monthly sessions, completed applications and lists of
actions taken by the Governor. The Board's written
recommendation to the Governor will be made public only
after the Governor has acted on an application.

[Pa.B. Doc. No. 96-1739. Filed for public inspection October 18, 1996, 9:00 a.m.]

DEPARTMENT OF LABOR
AND INDUSTRY

[34 PA. CODE CH. 401]

Asbestos Occupation Accreditation and Certifica-
tion

The Department of Labor and Industry (Department),
under the authority contained in the Asbestos Occupation
Accreditation and Certification Act (act) (63 P.S.
8§ 2101—2112), proposes regulations concerning the ac-
creditation of training providers and the certification of
asbestos occupations.

Purpose of Proposed Rulemaking

The proposed regulations, in Annex A, sets forth ac-
creditation requirements and procedures for training pro-
viders and certification requirements and procedures for
asbestos occupations. The Department appointed an As-
bestos Advisory Committee (Advisory Committee), as re-
quired by section 10 of the act (63 P.S. § 2110). The
Advisory Committee held monthly public hearings to
determine the content of the regulations they would
recommend to the Secretary of the Department (Secre-
tary). These meetings were attended by training provid-
ers and various representatives of the asbestos-abatement
industry.

The Secretary has reviewed the Advisory Committee’s
recommendations in conjunction with the Federal require-
ments for training provider accreditation and asbestos
occupation certification. The proposed regulations meet
the Environmental Protection Agency’'s (EPA) Model Plan
requirements.

Statutory Authority

The Department is proposing these regulations under
the authority contained in the act.

Summary of Proposed Rulemaking
Chapter 401.
Section 401.1 (relating to definitions)

Section 401.1 provides definitions for the terms in the
regulations. Some of the definitions—such as “major fiber
release episode”; “minor fiber release episode”; “inspec-
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tion”; and “small-scale, short-duration activities"—are
mandated by the EPA for certification under its model
plan.

Sections 401.11—401.21 (relating to training course ac-
creditation procedures and requirements)

These proposed sections provide for the accreditation of
initial and refresher training courses. An application for
accreditation must be received 30 days before a training
provider’s first-course session. The Department will grant
conditional accreditation if the materials submitted are
complete and comply with the Department's require-
ments. The Department will issue final-course approval
after it determines, from a complete review of the materi-
als and observation of the course, that the course meets
the requirements of the act and these regulations.

These proposed sections set out the specific require-
ments for courses in each of the occupations. For EPA
occupation classifications, these sections adopt the EPA’s
course requirements by reference. These sections also
adopt a shorter (6—8 hour) training course for the
subworker classifications (roofer/sider, resilient floor cov-
ering remover, restricted handler, and asbestos operations
and maintenance individual). These sections also create a
new classification, asbestos air-sampling technician.

These sections set out the final examination require-
ments, which mirror the EPA requirements and provide
requirements for course changes, course instructor re-
quirements, issuance of training certificates and course
provider recordkeeping requirements.

Sections 401.41—401.47 (relating to certification proce-
dures and requirements)

These proposed sections provide the requirements for
initial and renewal occupation certification. Asbestos oc-
cupation certifications are valid for 1 year—except for
asbestos worker (roofer/sider), asbestos worker (resilient
floor covering remover), restricted asbestos handler and
asbestos operations and maintenance individual, which
are valid for 3 years.

These sections provide the certification requirements
and scope of duties permitted for each occupation under
the regulations and the act for asbestos management
planner, asbestos project designer, asbestos project moni-
tor, asbestos inspector, asbestos contractor, asbestos su-
pervisor, asbestos worker (general, roofer/sider, resilient
floor covering, restricted handler, and asbestos operations
and maintenance individual), and asbestos air-sampling
technician. The sections allow an on-the-job training
option for some of the occupational classes and require
proof of occupation certification on the work site.

Sections 401.61—401.63 (relating to denial, suspension or
revocation of certification or accreditation)

These proposed sections provide the grounds and the
process for denial, suspension or revocation of accredita-
tion or certification. The reasons for such actions are set
out in § 401.61 (relating to grounds). These grounds are
based on those found in the act and the EPA’s model
plan. Proposed § 401.62 (relating to notice and hearing)
provides for notice and hearing, in accordance with 2
Pa.C.S. (relating to administrative law and procedure).

Sections 401.81—401.87 (relating to fees)

These proposed sections provide the fee schedules for
initial and renewal certification fees, training course
accreditation fees and refresher training course accredita-
tion fees. There is a fee cap of $5,000 per year on training
course provider fees for an individual provider.

Sections 401.101—401.103 (relating to enforcement proce-
dures and penalties)

These proposed sections allow inspectors to enter work
sites to determine compliance with the act and these
regulations. They also provide for civil penalties for
violations of the act and the regulations. These sections
set out certification, accreditation and notification viola-
tions. They provide the standards to be used by the
Department in determining a civil penalty.

Sections 401.121 and 401.122 (relating to notification
requirements)

These proposed sections provide for a single point of
notification for all asbestos-abatement projects in the
Department of Environmental Protection (DEP). These
sections require contractors to submit written notification
to DEP at least 10 business days before the start of an
abatement project and at least 1-business day before the
start of an emergency business abatement project. These
sections also provide for changes to the original notifica-
tion of an abatement project.

Sections 401.141—401.146 (relating to administrative
matters)

These proposed sections provide the purpose and scope
of the regulations, specifically stating to whom the chap-
ter applies. They also set out additional recordkeeping
requirements and provide that the Department may
adopt any changes to the EPA’s model plan by publication
of a notice in the Pennsylvania Bulletin.

Sections 401.161 and 401.162 (relating to reciprocity)

These proposed sections provide for the recognition of
accreditation and certification granted by other states.
The Department may enter into reciprocal agreements
with other states and jurisdictions, so persons in occupa-
tions will not be required to take additional training
classes and providers will not be required to meet addi-
tional standards. The fees set out in §§ 401.81—401.87
will still apply.

Affected Persons

These proposed regulations will affect persons in
asbestos-abatement occupations, ashestos-abatement con-
tractors, training providers and building owners.

Fiscal Impact and Paperwork

The Department will not incur additional administra-
tive costs and paperwork as a result of the proposed
regulations. The Department is currently operating an
EPA-approved accreditation and certification program
with statutorily authorized fees. Asbestos contractors,
persons in asbestos abatement occupations, and training
course providers will not incur additional expense as a
result of this proposed regulations. Training providers
will be required to keep some additional records on their
students.

Sunset Date

A sunset date is not appropriate because the Common-
wealth’s program must be certified and in compliance
with EPA standards.

Contact Person

Interested persons are invited to submit written com-
ments, suggestions or objections regarding the proposed
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regulations to Sharon K. Lawson, Administrator, Asbestos
Division, Bureau of Occupational and Industry Safety,
Department of Labor and Industry, Room 1402, Labor
and Industry Building, Seventh and Forster Streets,
Harrisburg, PA 17120, within 30 days of publication in
the Pennsylvania Bulletin.

Prior to the adoption of final regulations, the Depart-
ment will carefully review and consider comments re-
ceived concerning this proposal. Written comments will be
officially reviewed and considered by the Department
within 30 days of the publication of these regulations.
The Department will hold three public hearings in Phila-
delphia, Pittsburgh and Harrisburg during the comment
period. One hearing will be held in each location.

Regulatory Review

Under section 5(a) of the Regulatory Review Act (71
P. S. § 745.5(a)), the Department submitted a copy of the
proposed regulations on October 8, 1996, to the Indepen-
dent Regulatory Review Commission (IRRC) and to the
Chairpersons of the House Labor Relations Committee
and the Senate Labor and Industry Committee (Commit-
tees). In addition to submitting the proposed regulations,
the Department has provided IRRC and the Committees
with a copy of a detailed Regulatory Analysis Form
prepared by the Department, in compliance with Execu-
tive Order 1982-2, “Improving Government Regulations.”
A copy of this material is available to the public upon
request.

If IRRC has objections to any portion of the proposed
amendment, it must notify the Department within 30
days of the close of the public comment period. The
notification shall specify the regulatory review criteria
which have not been met by that portion. The Regulatory
Review Act specifies detailed procedures for review, prior
to final publication of the regulation, by the Department
the General Assembly and the Governor of objections
raised.

(1) Pittsburgh
Tuesday, October 29, 1996 10 a.m.-noon
Radisson Hotel
Room Monroe 2
101 Mall Blvd.
Monroeville, PA 15146
(412) 373-7300

(2) Harrisburg
Wednesday, October 30, 1996 10 a.m.-noon
Holiday Inn Harrisburg/Hershey
Room Royale 3
Exit 28, Interstate 81
Grantville, PA 17028
(717) 469-0661

(3) Philadelphia
Friday, November 1, 1996 10 a.m.-noon
Valley Forge Hilton
Jefferson Room
251 W. Dekalb Pike
King of Prussia, PA 19406
(610) 337-1200

JOHNNY J. BUTLER,
Secretary

Fiscal Note: 12-38. No fiscal impact; (8) recommends
adoption. Fees generated should offset program costs.

Annex A
TITLE 34. LABOR AND INDUSTRY

PART XIV. ASBESTOS OCCUPATIONS
ACCREDITATION AND CERTIFICATION

CHAPTER 401. ASBESTOS OCCUPATIONS
ACCREDITATION AND CERTIFICATION

GENERAL

Sec.
401.1. Definitions.

TRAINING COURSE ACCREDITATION PROCEDURES AND
REQUIREMENTS

401.11.  Accreditation of initial and refresher courses.

401.12.  General requirements for accreditation of initial refresher train-
ing courses.

401.13.  Specific requirements for accreditation of initial training
courses.

401.14.  Specific requirements for accreditation of refresher training
courses.

401.15.  Final examination requirements.

401.16. Changes to accredited training courses.

401.17.  Training course provider requirements.

401.18.  Training course instructor requirements.

401.19.  Issuance of training certificate.

401.20.  Recordkeeping requirements.

401.21.  Prior accreditation.

CERTIFICATION PROCEDURES AND REQUIREMENTS

401.41.  Prior certification.

401.42. Initial certification.

401.43.  Renewal of certification.

401.44.  Multiple asbestos occupations.

401.45.  Certification requirements and scope of duties.
401.46.  On-the-job training option.

401.47.  Proof of certification.

DENIAL, SUSPENSION OR REVOCATION OF CERTIFICATION
OR ACCREDITATION
401.61.  Grounds.

401.62.  Notice and hearing.
401.63.  Civil actions and criminal proceedings.

FEES

401.81.  General information.

401.82.  Training course accreditation fees.

401.83.  Refresher training course accreditation fees.
401.84.  Fee limitation.

401.85. Initial certification fees.

401.86.  Certification renewal fees.

401.87.  Additional fees.

ENFORCEMENT PROCEDURES AND PENALTIES

401.101. Inspections.
401.102. Interference with inspections.
401.103. Civil penalties.

NOTIFICATION REQUIREMENTS

401.121. Original notification.
401.122. Changes to original notification.

ADMINISTRATIVE MATTERS

401.141. Purpose and scope.

401.142. Application of chapter.

401.143. Other requirements.

401.144. Federal requirements.

401.145. Additional recordkeeping requirements.

401.146. Changes to the Model Accreditation Plan (MAP) by the EPA.

RECIPROCITY

401.161. Accreditation of other training programs.
401.162. Certification in other jurisdictions.

GENERAL
§ 401.1. Definitions.

The following words and terms, when used in this
chapter, have the following meanings, unless the context
clearly indicates otherwise:

PENNSYLVANIA BULLETIN, VOL. 26, NO. 42, OCTOBER 19, 1996



PROPOSED RULEMAKING 4995

ACBM—Friable asbestos-containing building material—
A friable ACM that is in or on interior structural
members or other parts of a school or public and commer-
cial buildings.

ACM—Asbestos-containing material—A material that
contains more than 1% asbestos by weight.

AHERA—The Asbestos Hazard Emergency Response
Act of 1986 (15 U.S.C.A. 88 2641—2654).

ASHARA—The Asbestos School Hazard Abatement Re-
authorization Act of 1984 (20 U.S.C.A. 88 4011—4022).

Accreditation—A certificate issued by the Department
permitting a person to conduct asbestos occupation train-
ing courses.

Act—The Asbestos Occupations Accreditation and Certi-
fication Act (63 P. S. 8§ 2101—2111).

Asbestos—The asbestiform varieties of serpentine
(chrysotile), riebeckite (crocidolite), cummingtonite-
grunerite (amosite) anthophyllite, actinolite and
tremolite.

Asbestos abatement—A demolition, renovation, repair,
construction or maintenance activity of a public, commer-
cial or private facility that involves the repair, enclosure,
encapsulation, removal, salvage, handling or disposal of
materials with the potential of releasing asbestos fibers
from asbestos-containing materials.

Asbestos abatement project—Activities, including site
preparation and cleanup, associated with asbestos abate-
ment performed within or on a building involving more
than 3 linear feet or 3 square feet of asbestos-containing
material. Activities from the start of the project through
obtaining an acceptable final clearance air sample in the
project areas or removal of all abated asbestos-containing
material from the project site, whichever is later, are
included.

Asbestos air sampling technician—An individual who
collects air samples before, during and after an asbestos
abatement project.

Asbestos-containing material—A material that contains
more than 1% asbestos by weight.

Asbestos occupation—An asbestos air sampling techni-
cian, asbestos contractor, asbestos inspector, asbestos
management planner, asbestos worker (asbestos opera-
tions and maintenance individual), asbestos project de-
signer, asbestos project monitor, asbestos worker (re-
stricted asbestos handler), asbestos supervisor, asbestos
worker, asbestos worker (resilient floor covering remover)
or asbestos worker (roofing/siding).

Asbestos operations and maintenance activity—Any as-
bestos abatement performed, including site preparation
and clean-up, within or on a building involving not more
than 3 linear feet or 3 square feet of asbestos-containing
material.

(i) Asbestos worker—asbestos operations and mainte-
nance individual—An individual who works in a building
which contains asbestos-containing material and who
conducts activities that will result in the disturbance of
asbestos-containing material or who performs spot asbes-
tos abatement of asbestos-containing material within or
on the buildings.

(i) Resilient floor covering remover—An individual who
performs limited or specialized asbestos abatement in-
volving any flooring comprised of or containing non-
friable asbestos-containing material.

(iii) Restricted asbestos handler—An individual who
enters an asbestos abatement work area as a result of his
specific job duties for a limited period of time to perform
specialized tasks that may release asbestos fibers.

(iv) Roofing/siding—An individual who performs lim-
ited or specialized asbestos abatement of any roofing or
siding comprise